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1. COMBINATIONS REGULATIONS AND IT’S FACETS 
 

 

By Lovely Singh 

 

Meaning and Significance 

 

The term combination, in simple terms, means ‘joining or merging of 

different components to come with a distinct output’. In term of the 

Competition Act. When two or more entities merge their businesses together 

and make it one, then this is known as combination, and it can either be 

through vertical agreement or in a horizontal agreement. Vertical agreement 

refers to a merger that takes place between the enterprises that are interrelated 

with each other as they operate at different levels of the same chain of 

production and distribution of goods i.e. they have a seller and buyer relation. 

These agreements are not per se violative of the law, there has to be proper 

examination of the surrounding facts and circumstances and then if it I found 

out that there is an appreciable adverse effect on the competition, then these 

call for sanctions. On the other hand, horizontal agreement are those which 

take between enterprises operating at the same level of production or 

distribution and thereby taking a step closer towards the market monopoly 

which is prohibited by the Act2. In such type of agreements, it is presumed to 

be violative of the law and it is also a Rule of Evidence. The combination is 

done with various objectives played in the mind of the combining enterprises 

such as cost effectiveness, profit maximization, achieve economies of scale, 

expansion of undertaking, diversification, manpower, acquiring new 

technology, market control and others. The objective if the Competition Act 
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is to meet the competition i.e. the competition can bring in better productivity 

and better in terms of substitutability and pricing, hence if the combination 

between two enterprises are to meet the growing competition, and not with  

an intention to to do any unfair or 

discriminatory practices, then the Commission will not raise objections in the 

case of these enterprises combining. 

Combination, Regulation of Combinations and Merger Control 

Thresholds 

 

Combination in the context of Section 5 and 6 of the Competition Act, 2002 

include mergers, amalgamations and acquisition of control, shares, voting 

rights or assets. Combinations are broadly classified into: 

1. Horizontal Combination 

 

2. Vertical Combination 

 

3. Conglomerate Combination 

 

The term combination for the purposes of the Indian Competition Law is 

defined very broadly, to include any acquisition of shares, voting rights, 

control of assets or merger or amalgamation of enterprises. Under the Indian 

Competition Law Regime, where the parties to the acquisition, merger or 

amalgamation satisfy the prescribed monetary 

threshold in relation to size of the acquired enterprise and the combined size 

of the acquiring and acquired enterprise, then such combinations are 

approved. The thresholds are unambiguously specified in the Competition 

Act, 2002 in terms of assets or turnover in India and abroad. The  core 

purpose of regulating combinations is to prevent the prospective anti- 
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competitive effects of such combinations through appropriate remedies, 

including prohibition, if necessary. The provision of this section are based on 

the recommendation of Raghavan Committee. 

“This clause, inter alia, provides that no person or enterprise shall enter into  

a combination which is likely to cause or causes an appreciable adverse effect 

on competition within the relevant market in India. It further provides 

exemption from the provisions of this clause to certain institutions specified in 

sub-clause (2) of the said clause. (Clause 6 of the Competition Bill, 2001).” 

 

 

This clause seeks to amend the Section 6 of the competition Act, 2002 

relating to regulation of Combinations.Under the existing provisions of 

Section 6, it is voluntary for a person or enterprise to give notice of the 

formation of combination within seven days to the commission. 

It was proposed to amend the sub-section (2) of Section 6 so as to provide for 

mandatory notice of combinations to the Commission within thirty days. It 

was also proposed to add sub-section (2A) providing that no combination 

shall come into effect until two hundred and ten days have passed from the 

day on which the notice has been given to the Commission or the 

Commission has passed orders under section 31, whichever is earlier. 

This section seeks to regulate combinations covered by Section 5. 

 

Under sub-sections (1) to (3), any person or enterprise which proposes to 

enter into a combination may approach the Commission, by giving notice in 

the prescribed form with fee, for seeking its approval. The notice shall be 

given within thirty days of approval of the proposal for the amalgamation by 
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the board of the directors for acquisition of control. The notice may be given 

by any party, acquirer, acquired entity or transferor or transferee company. 

On receipt of notice, the commission shall inquire whether the disclosure 

made in the notice is correct and whether the combination has or is likely to 

have a appreciable adverse effect on competition. (Section 30). 

The Commission may suo motu issue a show cause notice to the parties to its 

combination under section 29 for investigation of combination. After enquiry, 

the Commission may approve the proposed combination or may propose 

modification to te combination or may order that the proposed combination 

be not given effect to, under Section 31. The Commission shall not come into 

effect until 210 days of giving notice to the Commission or it has passed  

order under Section 31, whichever is earlier. 

 

 
Regulatory Framework 

 

 
 

The Act contains detailed provisions on regulations of combinations which 

are as follows: 

1. Definition of combinations (Section 5); 

 

2. Regulation of combinations (Section 6); 

 

3. Inquiry into combinations (Section 20); 

 

4. Procedure for investigation of combinations (Section 29 and 30) and 

orders relating to certain combinations (Section 31). 

Apart from the provisions of the Act, the CCI has published the Competition 

Commission of India (Procedure in regard to the transaction of business 
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relating to combinations) Regulations 2011 (herein after referred to as the 

“Combination Regulations”), which contains procedural rules relating to 

transactions which qualifies as “combinations” under S. 5 of the Act. 

However, there are certain exemptions to these regulations and the 

regulations are thereby not applicable to them. The Ministry of Corporate 

Affairs(MCA), Government of India (GOI) has been exempting from time to 

time, certain enterprises from application of Combination regulations under 

section 5 of the Act. The previous notification issued on 4 March 2016 (2016 

Notification), exempted acquisition of an enterprise whose control, shares, 

voting rights or assets being acquired and meeting the following thresholds: 

a) assets of the value of not more than ₹ 3.50 billion in India; or b) turnover 

of not more than ₹ 10 billion in India from the provisions of Section 5 of the 

Act for a period of 5 years. However, the 2016 Notification did not provide 

clarity on the following: a) Availability of exemption to mergers and 

amalgamations and acquisition of control and; b) Applicability of the 

exemption where only a portion / division /business was being acquired, 

taken control of, merged or amalgamated. In keeping with GOI’s principle of 

the ease of doing business in India, on 27 March 2017, GOI issued a 

notification (2017 Notification) and 2016 Notification has been rescinded. 

This Alert provide highlights of 2017 Notification. 

The highlights are as follows: 

 

 GOI has exempted enterprises being parties to the following 

Combinations, from the applicability of Section 5 of the Act for a period 

of 5 years: a) acquisition of an enterprise whose control, shares, voting 
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rights or assets are being acquired; b) acquiring of control by a person 

over an enterprise when such person has already direct or indirect control 

over another enterprise engaged in production, distribution or trading of a 

similar or identical or substitutable goods and / or service; and c) any 

merger or amalgamation meeting following thresholds- assets of value 

not more than ₹ 3.50 billion in India; or -turnover of not more than ₹10 

billion in India Accordingly, Combination falling within the above 

threshold limits will not require any approval of CCI under Section 5 of 

the Act. 

 GOI has also clarified that: a) In cases where only a portion /division 

/business of an enterprise is being acquired, taken control of, merged or 

amalgamated with another enterprise, the value of assets of the said 

portion/division/business attributable to it would be the relevant 

asset/turnover limit to be taken into account for the purpose of 

calculating the threshold limit instead of transferor’s total assets or 

turnover to be considered for determining the exemption. b) The value of 

the portion/division/business is to be determined by taking the book value 

of the assets as shown in the audited books of accounts of the enterprise 

or as per statutory auditor’s report (where the financial statement has not 

yet become due to be filed), in the financial year immediately preceding 

the financial year in which the date of the proposed combination falls, as 

reduced by any depreciation. The value of assets shall include the brand 

value, value of goodwill, value of copyright, patent, permitted use, 

collective mark, registered proprietor, registered trade mark, registered 

user, homongeneous geographical indication, geographical indications, 
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design or layout design or similar other commercial rights, if any. 

 
The turnover of the said portion/division/business shall be determined on the 

basis of certificate by the statutory auditor as per last available audited 

accounts of the company. 

 

 
Provisions under MRTP Act 1969 vis-a-vis the Competition Act, 2002 

 

The Competition Act has come into place to fill the void between the healthy 

competition and the restrictive law. The MRTP Act use to restrict the 

competition and it had a single sided approach i.e. inclined towards the 

business enterprises whereas the Competition Act, in its contrary, has pro 

bono publico approach, i.e. specially for the benefit of the consumers and in 

order to give the consumers choice of goods and services and attaining an era 

of healthy competition. 

No distinction has been made under the Competition Act, between different 

types of mergers or amalgamations. Instead of restricting the regulatory 

framework to only horizontal mergers, vertical and conglomerate mergers 

have also been covered under the Competition Act, although they are 

primarily meant to curb concentration of economic resources. Under the 

extent provisions the power has been vested in the Competition Commission 

while under the MRTP Act, the power was vested with the Central 

Government. 

There are certain lowlights in the regulation mentioned as follows: 

 

2. Regulations require of all initial filings the equivalent of what one would 

ask for on a second request. Asking for too much information at the 
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outset, prior to a sorting out process, will heavily waste resources and 

time of filing companies and also CCI. This needs a revision. 

3. Regulation (28) declares that the Regulations shall not apply to a 

combination, if it has taken effect prior to the effective date. The expression 

“has taken effect” needs to be clarified further, as it could be interpreted 

differently by different parties. An illustration of possible ambiguity in this 

regard is when combination transactions are covered by more than one 

financial step. It is possible that one financial step has concluded and the 

second is yet to take place after the effective date. It requires a clarification 

whether such transactions where one part falls after the effective date will 

fall under the exemption or will have to be notified. 

2. Notwithstanding Regulation 28 (granting exemption), Section 20 of 

the Competition Act permits the CCI to inquire into whether such a 

combination has caused or is likely to cause an AAEC in India within 

one year from the date on which it has taken effect. Regulations cannot 

override the provisions of the Act and this should also be addressed 

while framing the Regulations. 

3. Regulation 19 (1) requires the parties to the combination to publish the 

details within 10 working days. This is after the CCI arrives at a prima 

facie opinion that the combination is likely to cause AAEC. But if I looks 

at Sections 29 (1), 29(1)A and 29(2) of the Act, the CCI has also to issue 

a notice to the parties and secure their opinion and also receive the report 

from the Director General, before asking the parties to publish details of 
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the combination under Section 29 (2). Thus Regulation 19 (1) is not in 

line with Sections 29 (1), 29(1) A and 29 (2) of the 

Act. In other words, the opportunity to be given to the parties under 

Section 29 (1) is extinguished in Regulation 19 (1). 

4. The independent agencies to oversee amendment in a proposed 

combination are appointed as per Regulation (24). This is a right step in 

the right direction but this should not lead to unnecessary delays. There 

should be a time line prescribed within which the independent party 

would need to submit their report to CCI. The regulation should also state 

that the fees payable to the independent agency will be determined by the 

CCI. Confidentiality of information is provided in Regulation (27). In the 

event such information is shared with a regulatory or sectoral authority 

under various statutes, it could lead to objections from the parties to the 

combination. This should be clarified. 

5. Lack of Third Party Involvement in Merger Proceedings: Even though the 

Draft 

Regulation is an important improvement over the earlier versions, one of the 

 

essential arenas that it leaves unheeded relates to the involvement of third 

parties, including consumer groups, in merger proceedings. Third party 

interventions are significant in merger review processes mainly for two 

reasons: knowledge of information is important for all parties; and studies 

have revealed that in general, when the stakeholder participation is uncertain, 

inefficiencies are seen to arise. The role of customers and competitors in the 

merger control and regulations has been growing increasingly. 

Conclusion 
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The examination of the Combination Regulations and the subsequent 

amendments reveals two significant trends: firstly, a lack of effective 

engagement on the part of the Commission in deciding orders on merits until 

very recently. The Combination Regulations are yet to be subjected to 

significant interpretive exercises for filling in the gaps left by the parent 

statute. It prompts us to question whether this is in pursuance of the 

supplementary role envisaged of the Combination Regulations and an attempt 

to restrict its application only to procedural aspects. I also observe  that 

several of the irregularities involving notification is the result of omissions in 

the Act, which a subsidiary legislation cannot attempt to cure. Secondly, the 

Commission has only partially succeeded in delivering on its hall old promise 

of reduced regulatory burden, with several combinations that are merely part 

of intra-group activities, still requiring notification under the Amended 

Regulations. Thus, by protecting competition in the market the competition 

law helps benefit all the players in the market which in turn is beneficial for 

the economy as a whole. Hence, what needs to be focused now is to bring in 

all the shortcomings in the existing provisions and then to bridge the same 

with effectiveness. 

Examining the concept of unconscionability as grounds for avoiding an 

agreement 

 
 

What is meant by unconscionability under contracts? 

Unconscionability in general parlance refers to the ‘unequal bargaining power’. 

In relation to 

contracts, it deals with those contracts that weigh heavily in favour of one party 

so that they 
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are against good conscience. Such contracts are deemed unenforceable by 

courts due to the 

fact that no reasonable man would agree or give his consent to a contract which 

is grossly in 

favour of the other party and accept substantial injury/damage to himself. Free 

and wilful 

consent is one of the hallmarks of any contract to be deemed valid by the courts 

of law. 

Consent is said to be free when it is not a result of coercion, undue influence, 

misrepresentation, fraud or mistake. 1 

 
Jurisprudence put forth by a court of law is also present in order to give legal 

backing to the 

analysis of whether a contract is unconscionable or not. In the case of Earl of 

Chesterfield v 

Janssen 2 it was observed that ‘unconscionability can be seen from the nature 

and subject of 

the bargaining itself because no man would ever willingly get into a contract 

that does not 

benefit him at all.’ 

 

 
Tracing the development of the principle of unconscionability under contracts 

The first inkling of the birth of this concept of unconscionability under contracts 

can be 

traced to the year 1856 in which the Supreme Court of the United States laid the 

foundation 

for this concept through the case of Post v Jones 3 . The relevant part of the 

judgment is 

provided hereunder: 

“The contrivance of an auction sale under such circumstances, where the master 

of the 
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Richmond was hopeless, helpless, and passive -- where there was no market, no 

money, no 

competition -- where one party had absolute power and the other no choice but 

submission -- 

where the vendor must take what is offered or get nothing -- is a transaction 

which has no 

characteristic of a valid contract.” 

 

 
This concept was then further discussed in 1942 in the case of United States v 

Bethlehem 

Steel Corp. 5 where the Judge minced no words while dealing with the issue of 

bargaining 

power and inequality. The relevant part of the judgment is provided hereunder: 

“But is there any principle which is more familiar or more firmly embedded in 

the history of 

Anglo-American law than the basic doctrine that the courts will not permit 

themselves to be 

used as instruments of inequity and injustice? Does any principle in our law 

have more 

universal application than the doctrine that courts will not enforce transactions 

in which the 

relative positions of the parties are such that one has unconscionably taken 

advantage of the 

necessities of the other?” 6 

 

 
However, the roots of this concept were still far from being laid in the 

Legislative sphere. 

Another landmark judgment specifically dealing with unconscionability of 

contract was 

required to set the wheels in motion for the Legislature to come up with a  

statute to address 
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this issue. The landmark judgment which brought about this change in 

Legislative intent was 

that of Campbell Soup Co. v Wentz 7 in which the court opined “We do think, 

however, that a 

party who has offered and succeeded in getting an agreement as tough as this 

one is, should 

not come to a chancellor and ask court help in the enforcement of its terms. That 

equity does 

not enforce unconscionable bargains is too well established to require elaborate 

citation.” 8 

 
 

Finally, with the passing of Section 2-302 of the Uniform Commercial Code 9 

did this 

imperative concept of Unconscionable Contract get statutory backing. The 

relevant clause is 

reproduced here for convenience: 

“2.302. Unconscionable Contract or Clause 

(a) If the court as a matter of law finds the contract or any clause of the contract 

to have 

been unconscionable at the time it was made the court may refuse to enforce the 

contract, or  it may  enforce the remainder  of  the contract without the 

unconscionable 

clause, or it may so limit the application of any unconscionable clause as to 

avoid any 

unconscionable result. 

(b) When it is claimed or appears to the court that the contract or any clause 

thereof 

may be unconscionable the parties shall be afforded a reasonable opportunity to 

present evidence as to its commercial setting, purpose and effect to aid the court 

in 

making the determination.” 10 
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This legislation brought about much needed clarity in the US with regard to 

unconscionable 

contracts apart from acting as a guiding light to other jurisdictions such as India 

which had 

earlier been flummoxed on how to approach this point of law. A number of 

cases also came 

about dealing with this point of law such as Williams v Walker-Thomas 

Furniture Co., 11 

Maxwell v Fidelity Financial Services, Inc. 12 and others which also aided the 

jurisprudence 

around this concept to develop from a judicial point of view in tandem with the 

legislative 

framework which the legislation provided. The Restatement (Second) of 

Contract Law 13 in 

1979 further added to the jurisprudence on this contentious and important issue 

through 

Section 208. 

 

 
India’s tryst with Unconscionable Contracts 

Moving on to the Indian experience with the concept of unconscionability of 

contracts, it is 

imperative to point out the case of Poosathurai v Kannappa Chettair 14 which 

set out the 

elements for an unconscionable agreement in the Indian context and has been 

the guiding 

light with respect to this principle. It was observed in the afore-mentioned case 

that “… both 

the elements of dominant position and the unconscionable nature of the contract 

will have 

to be established, before the contract can be said to be brought about by undue 

influence.” 
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However, in the initial years in India, the courts had to rely on English cases or 

the American 

standard as mentioned earlier whenever unconscionable contracts came before 

them. Even 

existing legislations like the Indian Contract Act, Specific Relief Act and the 

Indian Evidence 

Act did not possess requisite provisions to assist the court in these instances. 

Admirably this 

could not deter the Indian courts from passing landmark judgments dealing with 

this concept. 

Section 16(3) 15 and 23 16 of the Indian Contract Act was used by the court for 

delivering 

 

 

 
judgments such as Central Inland Water Transport Corporation Ltd. and Anr. 

Etc. v Brojo 

Nath Ganguly and Anr., 17 where the following was observed: 

“The types of contracts to which the principle formulated in this case applies are 

not 

contracts which are tainted with illegality but are contracts which contain terms 

which are so 

unfair and unreasonable that they shock the conscience of the Court. They are 

opposed to 

public policy and required to be adjudged void.” 18 

What is astonishing and commendable in this judgment is that without any 

established 

precedent or jurisprudence to rely on, the concept of Public Policy in  

contractual agreements 

was brought in. This novel principle in contracts at that point opened an avenue 

for the court 
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which never existed previously. The Indian courts could now use the object of 

Public Policy 

while adjudicating upon matters concerning unconscionability of contracts 

before them. “If 

there is no head of public policy which covers a case, then the court must in 

consonance with 

public conscience and in keeping with public good and public interest declares 

such practice 

to be opposed to public policy.” 19 

 

 
The Cons of this principle of Unconscionability 

Progress with regards to the development of this field in visible in both 

jurisdictions which is 

appreciable. However, there are always two sides to a coin. Hence, there are 

some limitations 

as well as to when can unconscionability in contract can be utilized by courts 

when matters 

come up before them. 

 

 
Looking at a few case laws, a similar pattern emerges wherein courts have held 

‘that the role 

of the Courts is limited to the interpretation of the plain meaning of the contract 

and give 

effect to it, however it dislikes the result of the said plain meaning.’ The cases 

in which the 

above-mentioned has been observed are Indianapolis Morris Plan Co. v Sparks 

20 , Central 

Bank of India Ltd. v Hartford Fire Insurance Co. Ltd. 21 , S.K. Jain v State of 

Haryana 22 and 
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LIC of India and Anr. v Consumer Education and Research Centre and Ors. Etc. 

23 The case 

of SK Jain went a step further in this regard by observing “the concept of 

unequal bargaining 

power does not apply to commercial contracts.” 24 This holding is a massive 

indicator of the 

outlook of the courts with regard to commercial contracts which are the 

cornerstone of most 

agreements/contracts in this age of increasing globalization. 

 

 
Unconscionability as means of avoiding agreements: Law Commission’s 

recommendations 

The Law Commission of India being one of the primary bodies bestowed with 

looking into 

the legal framework of the country and suggesting changes also had a few 

suggestions/observations pertaining to the concept of unconscionability of 

contracts through 

the 103 rd 25 and the 199 th 26 report. The 103 rd report did not look at the 

issue in great detail. The 

only relevant outcome was that the Contract Act be amended to include the 

concept of 

unconscionability. 

 
 

The 199 th report was the one which gave the concept of unconscionability the 

kind of 

attention it deserved owing to the repercussions it entails in an increasingly 

commercialized 

economy. Draft Bill (2006) on Unfair Terms (Procedural and Substantive) 27 

was proposed to 

be tabled and passed by Parliament which would serve multiple purposes. 

Going 
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chronologically is the hallmark for any legislation thus, before legislating or 

laying down 

statutory guidelines, it was suggested to lay down a workable definition of 

‘unconscionable’. 

While laying down a statute subsequently, it was suggested that a cue be taken 

from the 

United Kingdom 28 keeping in mind its experiences and the fact that most of 

our laws are 

based on the common law system laid down by the United Kingdom and spread 

through their 

process of colonization. 

 

 
Conclusion 

In conclusion, it would be apt to say that there has been significant and 

appreciable development around the concept of unconscionability in India. 

However, the current 

 

 
legislative framework does not provide the courts with the requisite statutory 

backing to 

enforce this concept of unconscionability of agreements strictly which is needed 

in an 

increasingly commercialized economy which strives to be a world leader in the 

near future. 

In this v=backdrop, it is imperative that the recommendations of the Law 

Commission of 

India are adopted and implemented to the hilt. This goal is very much 

achievable as can be 

seen through the progress which the USA and the UK have achieved in leaps 

and bounds till 

date. 
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2. CREDIT RATING AGENCY IN INDIA: NEED FOR 

REGULARISING IT 

 

INTRODUCTION 

Rating   agencies   are  key  players in   the  financial  system. They provide 

independent assessment on 

the creditworthiness of debt issuers to make an informed decision in the 

financial markets. The 

rating agencies have considered as the gatekeepers of financial and capital 

market, which is a 

position of considerable power and influence. The rating agency affects the 

ability of a company 

to borrow money. It also affects a pension fund, or a money market fund 

investment in a 

company&#39;s bonds, and their stock price in the market. 1 Credit rating 

agencies (CRAs) plays an 

important role in financial markets for lenders, investors and issuers in 

providing the information 

between the different parties. It analysis the credit capability of individuals in a 

country. When 

all the investors are positively rated, then there will be an increase in new start- 

ups. 

Gradually income of the country increases, Employment opportunities expands 

and Poverty 

ranks less. When there is development in all the sectors then the GDP increases 

and country 

develops. Service sector is an important sector that majorly contributing to 

country’s 

development. Credit rating comes under financial services, as it provides 

financial security with 

their ratings. Presently, credit rating represents one of the most significant 

financial issues due to 
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the recent economic crises. The role and importance of credit rating agencies 

have increased in 

the recent years of the globalisation all over the world. 

IMPORTANCE OF CREDIT RATING 

A good credit rating depicts a good history of paying loans on time in the past. 

This rating by the 

agency affect the bank’s decision of approving your loan application at a 

considerate rate of 

interest. 

2 The benefit of the credit rating agency can be briefed as 

I. FOR THE MONEY LENDERS 

a. Better Investment Decision: No bank or money lender companies would like 

to give money 

to a risky customer. With credit rating, they get an idea about the credit 

worthiness of an 

individual or company borrowing the money with the factor of risk attached. 

Through the 

evaluation of rating, an efficient decision can be made. 

 

 
b. Safety Assured: it assures about the money safety to the person going for the 

money lending 

and paying back of the interest of the money on the time. 

I. FOR BORROWERS 

a. Easy Loan Approval: With high credit rating, you will be seen as low/no risk 

customer. 

Therefore, banks will approve your loan application easily. 

b. Considerate Rate of Interest: You must be aware of the fact every bank offers 

loan at a 

particular range of interest rates. One of the major factors that determine the rate 

of interest 
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on the loan you take is your credit history. Higher the credit rating, lower will 

the rate of 

interest. 3 

HOW DO CREDIT RATINGS WORK IN INDIA 

The credit rating agency has their algorithm to evaluate the credit rating. 

However, the major 

factors to be taken into consideration by the credit rating agency are the credit 

history, credit type 

and duration, credit use, exposure of credit, credit pay back etc. Every month, 

these credit rating 

agencies collect the information which has credit effect on the investment from 

partner banks 

and other financial institutions. When the person request for credit rating has 

been made, these 

agencies take out their information and prepare a small summary based on such 

factor. On the 

basis of the summary they grade every individual or company and give them a 

credit rating. This 

rating is also used by the banks, NBFC and investors to take a decision of 

investing money, 

buying bonds or providing loan. The better is the rating is being made, there is 

more chances of 

getting money at payable interest rates. 

 

 
CREDIT RATING AGENCIES IN INDIA 

 

 
Credit rating agency is an organization that evaluates the credit worthiness of an 

individual, 

business or company who wishes to borrow money or apply for a credit card in 

the bank. Let’s 

have a look at the credit agencies in India. 4 
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I. CRISIL 

Credit Rating Information Services of India Limited is the first credit rating 

agency of the 

country   which  was  established in 1987. It rates companies, banks and 

organizations, helping 

investors make a better decision before investing in companies’ bonds. It also 

calculates the 

credit worthiness of companies based on their strengths, market share, market 

reputation and 

board. It offers 8 types of credit rating which are as follows: 

AAA, AA, A – Good Credit Rating 

BBB, BB – Average Credit Rating 

B, C, D – Low Credit Rating 

II. ICRA 

Investment Information and Credit Rating Agency of India was formed in 1991 

having 

headquartered in Mumbai. It offers comprehensive ratings to corporates via a 

transparent rating 

system. Its rating system includes symbols which vary with the financial 

instruments. Here are 

the types of credit ratings offered by ICRA like Bank Loan Credit Rating 

Corporate Debt Rating, 

Corporate Governance Rating Financial Sector Rating, and Issuer Rating 

Infrastructure Sector 

Rating etc. 

III. SMERA 

Small Medium Enterprises Rating Agency of India Limited has two divisions – 

SME Ratings 

and Bond Ratings. It was established in 2011 and is a hub of financial 

professionals. It offers 

credit ratings in the following format: 
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AAA, AA, A – Low Credit Risk 

BBB, BB – Moderate Credit Risk 

B, C – High Credit Risk 

D- Defaulted 

JUDICIAL APPROACH TO RATING AGENCIES LIABILITY 

The judicial authority in India consider as rating services as contract under 

section 10 of the 

contract act. 5 It provides by credit rating agencies at the invitation of 

companies or businesses 

 
 

4 Ministry of Finance, Capital Markets Division, Report of the Committee on 

Comprehensive Regulation for Credit Rating Agencies, 

12 (2009.) 

 

 
against realisation of fees for rating and surveillance. It is entered into at the 

invitation of the 

concerned company. The rating of financial programmes and instruments was 

optional for non- 

banking finance companies till December 1997. However, since January 1998 

the Reserve Bank 

of India has made it compulsory for non-banking finance company to have the 

same rated. 

Although the Reserve Bank of India has made it compulsory for non-banking 

companies to 

engage a rating agency, such non-banking finance company is not obliged to 

engage the services 

of any particular agency and is not prevented from engaging the services of 

more than one 

agency at the same time. 6 

In magma leasing case, the plaintiff entered into a contract with a different 

rating agency being 
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Credit and Analysis Research Limited for rating its programme. Ultimately, the 

plaintiff 

informed the defendant that it had decided not to either accept or use the 

respondent&#39;s credit 

rating and asked the defendant not to continue the purported rating of the 

plaintiff or to publish 

the result thereof. 

Under such circumstances, the plaintiff cannot be forced to accept the rating of 

the defendant 

even though it has made allegation of bias of the defendant towards non- 

banking financial 

companies. 

Therefore, if the plaintiff decides to take assistance of another recognized rating 

agency in place 

of defendant, the defendant cannot stand in the way of the plaintiff. It can 

however claim 

damages for the loss it has suffered due to illegal termination of the agreement. 

The court in the case of informatics valuation case pointed the key features of 

the Credit rating 

regulation as 

Regulations pertaining to the registration of credit rating agencies, 

application for grant of 

initial and permanent certificate, eligibility criteria for promoter of the credit 

rating agency, 

furnishing of information, clarification and personal representation by the 

promoter, grant of 

certificate by SEBI, its conditions, and procedure for refusal of certificate and 

its effect. 

General obligations of credit rating agencies, code of conduct, agreement 

with client, 

monitoring and process of rating and the procedure for review of rating, 

appointment of 
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compliance officer, maintenance of proper books of accounts and records, etc. 

Restrictions on rating of securities issued by promoter or by person. 
 

 

Procedure for inspection and investigation. 

Procedure for action in case of default. 7 

ISSUES OR PROBLEMS RELATED WITH CREDIT RATING AGENCIES 

The CRA Regulations in India currently recognize only the issuer-pays model, 

under which, the 

rating agencies charge issuers of bond and debt instruments a fee for providing  

a ratings opinion. 

Thus, this model has an inbuilt conflict of interest. 

The example of  conflict of  interest is non-rating  services such  as risk 

consulting, funds research 

and advisory services given to issuers for which ratings have been provided. 

Rating shopping: It is the practice of an issuer choosing the rating agency that 

will either assign 

the highest rating or that has the laxest criteria for achieving a desired rating. 

Hence, the system 

does not permit publishing a rating without the issuer’s consent. 8 

Less competition: Credit-rating market in India is oligopolistic, with high 

barriers to entry. Lack 

of competition in the market enables CRAs to have longer, well- established 

relationships with 

the issuers which can hamper their independence. 

Poor Rating Quality: Often ratings are provided on limited information. The 

issuer decides not 

to answer some determinant questions; the rating may be principally based on 

public 

information. Many rating agencies don’t have enough manpower which often 

leads to poor 

quality. 9 
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NEED FOR ROTATION OF CREDIT AGENCY 

The Securities and Exchange Board of India plans to bring in new rules 

mandating rotation of 

credit rating agencies after market participants sought an overhaul of 

governance requirements 

and levels of accountability for this industry. 

Sebi has received strong suggestions from market participants that rating should 

be done on a 

rotational basis. We are going by that and the work has begun,” a regulatory 

official said on 

condition of anonymity. 

The capital market regulator had put up a draft paper for public consultation on 

September 8 and 

sought comments from various stakeholders as part of its review of the 

regulatory framework 

governing the ratings business 

 

 
Ratings downgrades by agencies for companies such as Reliance 

Communications NSE -4.21 % 

and Jindal Steel and Power NSE 1.96 % took investors by surprise as their 

credit profile plunged 

from investment grade to default in a matter of months after delayed ratings 

actions. 

ANALYSIS 

The response of the SEBI response towards the alarming call to regulate the 

increase role of the 

credit rating agency in India with the global trend for reform to the credit rating 

agency laws. 

Still, in line with the other countries regulation, the liability of the CRA differs. 

But, the issue to 
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rate the instrument properly remain unaddressed. The rating done by the agency 

is been 

considered as merely an opinion seemed by the customer and therefore no 

liability accrues on 

them in case of loss incurred by any investor. 

The fixing of liability to the rating agency would be a just and a decisive step in 

checking the 

potential malfunctioning in the system. The rating agencies has emerged into a 

new position after 

the post financial crisis held globally. The SEBI regulation controls aspect of 

the agencies 

functioning and could change it when they do not function properly. 

The regulatory interventions are invasive in the sense that the measures not only 

attempt to 

increase control over agencies and enhance public scrutiny and disclosure of 

their conduct and methodologies, but also attempt to reduce reliance and 

severely diminish their role in the financial market. The intended targets of most 

of these measures are the “big three “rating agencies. Stringent measures are 

restricted to the rating of structured financial products. The smaller CRAs are 

spared from the onerous obligations with the objective of promoting 

competition. Though measures have been adopted to improve internal 

governance and reducing 

conflict of interest, the “user pay” model of revenue generation would remain to 

be hurdle. 

The SEBI should also protect the CRA as when they are being sued frequently 

by the customer. 

There are many instances when the Indian CRAs are being sued by the 

company for it rates, in a 

bid to prevent the rating downgrade. The regulator should view that while 

framing the laws that 

allow them to express their rating opinion without fear of being sued. 

CONCLUSION 
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This comes to conclude that the rating agencies should adopt the changing legal 

environment, 

and the customer purpose towards the security market. The future of an industry 

would depend 

on how it effectively come to the legitimacy of the credit rating. Indeed, one of 

the most 

important drawback in the rating industry is the liability of the credit agency 

towards the 

customer. The state cannot be blamed for the role in not regulating the credit 

rating agency but 

the custom themselves has to be aware about the rating. The way forward is to 

strengthen the 

existing system from an investor&#39;s perspective, a system that could 

heighten predictability and 

reduce risk, rather than, finding an alternative which may be cumbersome and 

costly. 

The regulation by the SEBI must also assess the predictive ability of the current 

rating models 

followed by the agencies. 

The laws in India which govern the credit rating agencies talk about unsolicited 

ratings. 10 It is 

mandated for rating agencies to accompany the name with “unsolicited” and 

shall keep a watch 

on the rating for the lifetime. 11 They are further required to disclose their 

policies, methodology 

and procedure in detail regarding unsolicited rating. In a welcome move, the 

rating agencies are 

also directed to disclose the extent of participation by the issuer, its 

management, bankers and 

auditors in the credit rating process together with the information with its source 

for arriving and 
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reviewing the credit rating. 12 The move shall help in distinguishing genuine 

cases of information 

asymmetry. The agencies also need to keep the record of all the unsolicited 

ratings carried out in 

the last three financial years. The Securities and Exchange Board of India 

(Credit Rating 

Agencies) Regulations, 1999 provide a single provision to deal with this conflict 

of interest. 

Clause 11 of the Third Schedule directs that “A credit rating agency shall 

maintain an arm&#39;s 

length relationship between its credit rating activity and any other activity.” 13 

Rotation of rating agencies can also explore the possibility of a mandatory 

rotation of rating 

agencies by the debt issuers (like corporations are required to change their 

auditors periodically 

under the Companies Act, 2013). 
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3. FACETS OF AUCTION SALE: LEGAL ANALYSIS 

 
-Rhea R Seth (4th Year, VII Semester) 

(NLU-Nagpur) 

 
I. Introduction 

A sale by auction is a public sale where different expecting purchasers offer 

bids for the 

products/goods and try to outbid each other. At last, the goods are sold to the 

highest bidder. 

An auction sale is finished when the auctioneer declares its fulfillment by the 

fall of the hammer 

or in other customary way. The property and goods/ products hence passes on 

the fall of the 

hammer; until the fall of the hammer the bidder has the right to revoke his/her 

offer. 

The auctioneer is, by and large not the seller but rather, the agent of the genuine 

owner of the 

goods. Auctioneer conducts the auction and his/her association with the seller is 

represented by 

the law of agency1 

Auction sale is also defined Section 64 of Sales of Goods Act 1930. 

In the case of sale by Auction- 

(1) Where goods are put up for sale in lots, each lot is prima facie deemed to be 

the subject of a 

separate contract of sale; 

(2) The sale is complete when the auctioneer announces its completion by the 

fall of the hammer 

or in other customary manner; and, until such announcement is made, any 

bidder may retract his 
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bid; 

(3) a right to bid may be reserved expressly by or on behalf of the seller and, 

where such right is 

expressly so reserved, but not otherwise, the seller or any one person on his 

behalf may, subject to 

the provisions hereinafter contained, bid at the auction; 

(4) where the sale is not notified to be subject to a right to bid on behalf of the 

seller, it shall not 

be lawful for the seller to bid himself or to employ any person to bid at such 

sale, or for the 

auctioneer knowingly to take any bid from the seller or any such person; and 

any sale contravening 

this rule may be treated as fraudulent by the buyer; 

 

 
(5) The sale may be notified to be subject to a reserved or upset price; 

(6) If the seller makes use of pretended bidding to raise the price, the sale is 

voidable at the option 

of the buyer.2 

Scope of Section 64 

Section 64 contains some rules for regulating sales by auction prohibits secret 

bidding on behalf 

of the seller to enhance the price but is silent as to combination by buyers to 

reduce the price. Such 

a combination, commonly known as “knock out”, is left to be dealt with by the 

ordinary law of 

conspiracy or the doctrine of restraint of trade as enshrined in section 27 of 

Indian Contract Act 

1972. 

II. Nature Of Auction Sale 

A sale by auction is public sale, where goods are offered to be taken by the 

highest bidder. 
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An auction is a proceeding at which people are invited to complete for purchase 

of property by 

successive offers of advancing sums3 

Auction sale could be conditional or unconditional, and if it is the latter, then, 

by virtue of the 

goods being specified, and in a deliverable state, the property in the goods 

knocked down passes 

at the fall of hammer by reason of the concerned provision relating to the 

passing of the property4 

A bid itself is only an offer, and accordingly be retracted at the time before its 

acceptance by the 

fall of the hammer or otherwise. Puffing it unlawful. Unless a right to bid is 

expressly reserved on 

behalf of the vendor, he must neither bid himself nor employ anyone else to bid. 

When right to bid is expressly reserved, the seller or any one person on his 

behalf may bid at the 

auction. 

If it is simply announced that the sale is to be subject to a reserved or upset 

price, no bidding by 

or on behalf of the seller is permissible: it is only lawful to declare by some 

appropriate terms that 

the property is withdrawn. Where a sale is expressed to be without reserve, or 

where an upset price has been reached, the auctioneer must, after the lapse of 

the reasonable interval, accept the bid of 

the highest bona fide bidder. 

By not doing so he would render the vendor liable in damages. The auctioneer 

must not make a 

pretense of receiving bids which are not in fact made as it would be fraudulent 

to run the price by 

such artifice. 

Where an auction sale governed by special conditions had ruled out telegraphic 

retraction of bid, 
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and the oral retraction of the bid, as pleaded, was found to be ineffective, in the 

case of M. Lachia 

Shetty & Sons Ltd. v. Coffee Board, Bangalore5 

 

 
it was held that on acceptance of such bid, there 

was concluded contract of sale. In a sale by auction the seller may withdraw the 

goods, or the 

bidder may retract his bid at any time before they are knocked off: for so long as 

the final consent 

of both the parties is not signified by the fall of the hammer, or in any other 

customary manner; 

there are only mutual propositions; but no mutual agreement to one defined 

propositions6 

Any retraction by either party should, however, be made so loud as to be heard 

by the other.7 But 

as soon as the hammer is struck down, which is the typical notification by the 

seller that the offer 

of the buyer is accepted, the bargain is considered a concluded, and the seller 

has no right 

afterwards to accept a higher bid, nor the buyers afterwards to withdraw from 

the contact. If the 

goods are put in separate lots, each lot has prima facie subject of a separate 

contract. The display 

of goods in lots, and the auctioneer’s call to bid can amount to mere invitation 

and each bid 

received would be offer to become a contract, on acceptance by auctioneer or 

his agent8 

III. Auction Sale V. Ordinary Sale 

Auction Event 

Focuses attention on your property alone. 

Seller sets the day of the Auction. 
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You know when the property will be sold. 

Aggressive Targeted Marketing utilizing Signs, Brochures, Newspapers, 

Email, Internet, 

Direct mail, Telephone, MLS & more. 
 

 

Seller sets the terms of the Auction. 

Auction creates a sense of urgency. 

No limit on upside potential. 

Realizes the property’s true market value. 

Eliminates prolonged negotiations. 

Buyers compete to own and all offers are presented at the auction. 

Property sold in 30 days thus eliminating expensive carrying costs. 

Property sells contingency free. 

Non-refundable earnest money. 

 

 
Ordinary Sale 

One of many properties being offered for sale. 

Heavy reliance on Multiple Listing Service, minimal advertising. 

Seller must negotiate all aspects of the sale. 

Price reduction commonly used to create buyer interest and activity. 

Upside potential limited by asking price. 

Seller risks overpricing and thus, property sitting on the market; or 

underpricing and selling 

too cheap. 

Negotiations can draw out over a long period. 

Mortgage payments, taxes, insurance, etc. continue until property is sold. 

Normally contingent upon buyer’s financing, inspections, appraisal, etc. 

Refundable earnest money, buyer can back out easily. 
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Role 

 

IV. Role And Duties Of Auctioneer 
 

An auctioneer acts as an agent of the vendor of the goods or land to be sold at 

the auction. His role, 

however, extends beyond simply conducting the auction. In the case of a sale of 

land, he will act 

on behalf of the vendor in a similar way to an estate agent involving himself in 

each step of selling 

the property from pre-inspection to final contract signing. He may also be a 

valuer or surveyor. In 

particular, the auctioneer will normally evaluate the property for sale by  

auction, gathering and 

compiling the necessary information for the auction catalogue featuring relevant 

photographs, 

descriptions and guide prices. He will also be responsible for advertising and 

promoting the auction 

and making potential buyers aware of the properties on offer. 

Duties 

The duties of the auctioneer, are in the first place, to take care of the goods, 

which is sent to him 

for the sale, as if they were his own property. He is bound to exercise only 

ordinary diligence and 

skill, and is not responsible for unavoidable accidents.9 

Again it is his duty strictly to observe all the instruction of his principle and all 

the conditions of 

sale; and if he deviates from them, she will be personally held liable for all the 

consequences.10 

Thus, where goods are entrusted to he to sell at auction, he would not be 

authorized to sell them in 
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a private sale11 he would not bound, however, strictly to obey the instructions 

be given, it is his 

duty to follow the common custom in business. If, however, although he 

disobeys instructions, the 

principal afterwards, with full knowledge thereof, either expressly, or by 

implication assent his 

course. Such assent will be ratification thereof which will entitle him to the 

same rights as if he 

had strictly followed the instructions.12 

So, also where an auctioneer after sale by public auction, receives a deposit 

therefor from vendee, 

it is his duty, as agent, or rather as stakeholder of both vendor and vendee, to 

retain deposit until 

the sale is complete, and it is ascertained to whom the money belongs13 

V. Attached Rights To Duties 

Bidder’s Right to Withdraw Bid 

A bidder has option to withdraw before the acceptance of his bid is symbolized. 

If he does so, his 

security amount cannot be forfeited. But if he does so after the fall of hammer, 

that amounts to 

breach of the contract and his security deposit will become open to forfeiture14 
 

 

Auctioneer’s Right Not to Accept Any Bid 

On the Auctioneer’s side, the bids may not be accepted and the auction mat be 

cancelled. But 

where the highest bidder was given to impression that his bid would be accepted 

and he was all 

the time acting under that expectation, Allahabad HC held in Zila Parishad, 

Muzaffarnagar v. 

Udai Veer Singh15 

Acceptance by Proper Authority 
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Where one of the conditions in the auction notice was that the auction of the 

forest produce 

would be sanctioned for final approval by the conservator of forests, it was held 

that the 

acceptance of the bid by divisional forests officer was of no binding efficacy. 

The sale was 

incomplete. The State Government had right to cancel it, held in State of M.P. 

v. G.L. Patel & 

Co 16 

Formation of “Ring” Or “Knock-Out” 

One of the questions before the Madhya Pradesh HC in Jai Bhawani Timber v. 

State of MP17 

was the effect of “ring or “knock-out” on the validity of the auction. It was an 

auction of teak 

wood forest. The bids accepted were all above the reserved price except for one 

lot. The court 

said: we are also of the view that the formation of a “ring” cannot in all 

circumstances, be taken 

as good ground to set aside the sale. Bidders ring is a sort of mutual agreement 

where on dealer 

 
 

agrees not to bid for one item and another for some other item. It is also 

described as a knock- 

out. This sort of formation of ring or knock-out has not been regarded as illegal 

at common law 

 
 

in England or by any statuary law in India.18 

“Knock Outs”- A combination between intending bidders to refrain from 

bidding against each 

other, commonly known as knock-outs, has been held not illegal at common law 

and the same 
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rule applies in India. The bidders may form a ring and refrain from bidding in 

competition with 

each other in order to depress the price 

In England the position has been modified by the auctions (Bidding 

Agreements) Act, 1927 

VI. Economic Benefits Of Auction Sales 

Selling land or chattels by way of auction sale is arguably a more economically 

efficient way of 

selling property than by the normal route of private treaty where goods are 

offered for sale at a 

fixed price and presented for sale on a “take it or leave it” basis. 

An auction sale positively encourages a healthy system of barter. Further, 

because auction sales 

occur only at a specific time and place, buyers in attendance will be focused on 

achieving a fair 

price for the property in question. The atmosphere of competitive bidding can 

generate potentially 

a better price than an ordinary open market sale. 

The auction environment, therefore, creates a window of opportunity for the 

micro-economic 

factors of supply and demand to play themselves out in a more intensive way. 

The presence of two 

(or more) eager potential buyers can force up the price of the property in 

question to a figure way 

above its normal market value. 

REMEDIES FOR INNOCENT HOME BUYERS 

This article is written by Dhiraj Yadav, a 4th year student of Dr. Ram Manohar 

Lohiya National Law University, Lucknow. 

 

 
 

The law on real estate has not been properly organisaed in the past, which has 

left the home 
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buyers in lurch, as they ended up paying their hard earned money in the hands 

of fraudulent 

builders. We analyse various options under prevailing laws: 
 

 

The Real Estate Regulation Act, 2016 

The Insolvency and Bankruptcy Code, 2016 

The Consumer Protection Act, 1986 

 
PROVISIONS UNDER THE REAL ESTATE REGULATION ACT, 2016 

 

 
RERA seeks to bring clarity and fair practices that would protect the interest of 

buyers and 

also impose penalties on errant builders. It enhances certain norms to enhance 

transparency in 

real estate sector. Gist of major benefits of RERA are as follows: 

Standardized carpet area- in the absence of standard definition of carpet area, 

the 

builders followed biased policies and calculation method to their advantage. Sec 

2(k) 

now defines carpet area to mean the net usable floor area. 
 

 

Reduces the risk of insolvency- Earlier builders were free to divert the funds 

raised 

from one project to another or anywhere, in the absence of no end-use 

monitoring 

norms. But now, the builder is required to deposit 70% of the amount realized in 

a 

separated bank account to be withdrawn as per completion of project, and based 

on 

certificate of a civil engineer, architect or Chartered Accountant. 
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Rights in case of defected possession – in case of any structural defect or any 

defect 

in workmanship, quality, provisions or service is discovered within 5 years after 

the 

possession, such defect will be rectified by the builder at no extra cost within 30 

days. 

Similarly, buyers have been given rights in case of false promises leading to 

refund + 

interest and compensation. 

 

 
PROVISIONS UNDER THE INSOLVENCY AND BANKRUPTCY CODE, 

2016 

 
 

Under the code the creditors are categorized into two 

types: Financial or Operational. 

Financial creditors includes person who have lent money to the debtor against 

the payment of 

interest, whereas Operational Creditors includes person who have established 

certain types of 

relationship with the debtor company such as the provision of goods and 

services, 

employment or Govt. dues. Therefore prior to the amendment &quot;Home 

buyers&quot; were treated as 

an orphan as, they were considered to be neither financial creditors nor 

operational creditors. 

The delay or default could however be intentional or unintentional such as 

funding issues, 

demand and supply situation, developer&#39;s negligence, delay in land 

clearance, labour 

availability, ground water, land. Now after this amendment, the allottee 1 of 

home buyers are 
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termed as Financial Creditors. 

 

 
The sums paid by the Home Buyers to a builder will be considered as financial 

debt. This 

enables home buyers to file petition u/s 7 of the code to start insolvency 

proceedings against a 

defaulting builder company. Further, according to section 238 of the IBC, if 

there is any 

inconsistency between IBC and another law then the IBC will prevail. In the 

light of same 

provision both the enactments i.e. RERA and IBC shall be read harmoniously to 

provide 

relief to the homebuyers and in case of inconsistency, IBC shall prevail over 

RERA enabling 

the homebuyers to approach NCLT without any hesitation. 

 

 
PROVISIONS UNDER THE CONSUMER PROTECTION ACT, 1986 

 

 
The widely used Consumer Protection Act had been best choice for the 

consumers to seek 

redressal of their disputes. However, the pecuniary jurisdiction has always been 

a matter of 

debate. Sometimes consumer courts were found to be highly burdened with the 

complaints, 

resulting into unreasonable delay in disposal of complaints. This delay has not 

encouraged 

consumers to take up their disputes. The tendency of consumers is that 

whenever there is any 

urgency there must be fast remedy. The delay practice has made consumer 

courts at par with 



45 
 

the civil courts. The object of creating special forum under special law has been 

defeated. 

Under the law exploring multiple options at a same time is not allowed, unless 

the additional 

 
 

remedy is a criminal proceeding starting from registration of FIR against the 

respondent for 

having committed a criminal offence. 

 

 
Pecuniary jurisdiction: District commission will have jurisdiction over the cases 

where the 

value of goods and services and the compensation claimed does not exceed Rs. 

20 lakhs. 

State Commission shall have jurisdiction if value exceeds Rs. 20 lakhs but does 

not exceed 1 

crore 2 . The National Commission will have jurisdiction where value exceeds 

Rs. 1 Crore. 3 

However, with the amended Act, the jurisdiction has increased to Rs. 1 Crore, 

and 10 Crore 

as against Rs. 20 lakhs and Rs. 1 Crore respectively. 

 

 
Arbitration: An alternative 

 

 
The consumers, particularly the home buyers started looking at arbitration as an 

alternative 

remedy. Arbitration is certainly a fast remedy and has proved to be effective in 

most of the 

cases. But in respect to disputes of home buyers, the arbitration clause is so 

twisted in favour 

of builders that the innocent home buyers cannot have say in appointment of 

arbitrator. The 
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builders will usually appoint an arbitrator of their own choice; hence the 

controlling power is 

vested with the builder. Although, there has been an amendment in the 

Arbitration Act, 2015. 

The amendment has inserted 7 th schedule which specifically prohibits 

appointment of related 

party as Arbitrator. So, be careful while drafting such clauses on Arbitration so 

that the 

contract can be enforced. This is generally a myth that the appointing party shall 

conduct the 

affairs of arbitration. Whereas the conduct of Arbitrator is regulated and the law 

puts various 

checks and balance so that the arbitrator does not deliver biased orders, in 

addition to 

decision of arbitrator called arbitral award can be challenged in certain 

situations, and if 

found week on the given parameters, the award can be set aside and not binding. 

 

 
Therefore, with great initiatives of the current Govt. to promulgate new laws, 

buyers are 

expected to get effective remedies. 
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4. CAN YOU FIRE A PREGNANT EMPLOYEE? LEGALLY 

Pankhuri Bhatnagar, Amity Law School, Delhi 

 

 
 

One can find numerous articles, provisions and other sources about the 

protections available to a pregnant woman from being fired from her job. In 

India, we also have certain legislative enactments like the Maternity Benefit 

Act, 1961. The act was promulgated to protect the employment of women 

during their period of maternity and even entitles them to a 'maternity benefit’ 

of minimum 12 weeks - a fully paid absence from work, in order to take care of 

the child. The courts have held1 that this is not merely a statutory benefit or a 

benefit flowing out of a contract, but it is attached to the dignity of a woman. It 

ensures proper maternal care to  the  child  during  his  early childhood,  which 

is essential for his growth and development. 

 
While it is necessary to make such provisions to protect the rights of women, 

corporate bodies are sometimes faced with a dilemma. It may be possible that 

they intended to fire that employee since a long time, or maybe that position is 

no longer required (role redundancy). If a corporate body is laying off a whole 

division due to financial losses, will they be forced to keep the pregnant lady? 

And to even provide her with a fully paid leave from work as well as a 

maternity bonus? Is it even possible to fire her for the next few months or will 

the company have to keep her on despite having grounds for an otherwise valid 

termination of employment? 

 

 

 

 



48 
 

This article shall explore the various grounds on which such a termination of 

employment may be possible, despite the general protection awarded to 

expecting jobholders. 

 
How long is the maternity leave? 

The 2017 amendment to the Act extended the period of maternity leave upto 26 

weeks. It is only in cases where the woman has more than two surviving 

children, that the maternity benefit is for 12 weeks only. The law was also 

amended to extend maternity benefits to commissioning and adoptive mothers 

who are now entitled to 12 weeks of leave from the date the mother receives the 

child. Women undergoing a tubectomy operation (a medical procedure to stop 

future pregnancies) will also get a paid leave of two weeks following the 

operation. In case of miscarriage or medical termination of pregnancy, the law 

permits women six weeks’ leave after the procedure. In case of an illness after 

delivery, miscarriage, medical termination of pregnancy or tubectomy, a woman 

can claim a leave with wages for a further period of one month, over and above 

what is allowed. 

 
GROUNDS OF TERMINATION OF PREGNANT EMPLOYEES 

 

 

I. RECENT EMPLOYEE 

The Maternity Benefit Act provides that the provision of maternity leave can 

only be availed by a woman who has worked for the employer for at least 80 

days in the 12 months preceding the date of her expected delivery. Thus, 

when the concerned women is a new jobholder, the company or 

establishment is not under an obligation to apply the provisions of the act to 

her. 

 
II. GROSS MISCONDUCT 
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The only statutory provision with respect to firing of an expecting employee is 

given in Section 12 of the Maternity Benefit Act. The section provides that2 

“where the dismissal is for any prescribed gross misconduct, the employer 

may, by order in writing communicated to the woman, deprive her of the 

maternity benefit or medical bonus or both.” Though the Act does not define 

what constitutes gross misconduct but Section 28 of the Act empowers the 

respective States to prescribe what constitutes gross misconduct. 

Accordingly, many states have defined constituents of gross misconduct 

under the Act. 

 
Schedule 1, Clause 14(3) of Industrial Employment (Standing Orders) 

Central rules 1946, framed under Industrial Employment (Standing Orders) 

Act 1946 also provides for certain acts and omissions as misconduct. 

 
What all may be included in gross misconduct? 

 

 

Misconduct can be 

 non-observance of duty, non-performance of work or negligence of 

duty 

 absence without leave for more than 10 days 

 strikes, go-slow, gherao and other acts directly relating to discipline 

 acts such as insubordination, disobedience, riotous and disorderly 

behaviour 

 wilful damage to or loss of employer’s goods 

 partaking of bribes 

 any illegal gratification 

 Theft 
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 Dishonesty and fraud 

 Disloyalty 

 Moral turpitude 

 Corruption 

 
Termination for Cause: In other instances of employment termination, the 

employment is terminated for a reason which is given to the employee and 

stated in the termination letter. It can occur in situations like: 

 Violation of the company code of conduct or ethics policy, 

 Failure to follow company policy, 

 Violence or threatened violence, 

 Extreme insubordination to a manager or supervisor, 

 Harassment of other employees or customers 
 

 

There are various judicial pronouncements with reference to dismissal of a 

pregnant woman on grounds of misconduct. The following are relevant in 

this regard: 

 
National Tobacco Co. of India Ltd. and Ors vs Fourth Industrial Tribunal 

and Ors 

It was held that gross misconduct by itself merits dismissal. If there is a finding 

that there has been a gross misconduct, then there is no scope for applying the 

principle of victimisation, because upon that finding the employer and/or the 

enquiring officer was entitled to come to the conclusion that the workman 

concerned should be dismissed. In such a situation, the concerned woman 

employee will not be in a position to challenge the order of termination of 

service on grounds of arbitrariness. 

https://www.thebalancecareers.com/sample-termination-letter-1919094
https://www.thebalancecareers.com/code-of-conduct-1918088
https://www.thebalancecareers.com/what-is-harassment-1917918
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M S Dhantwal v. Hindustan Motors 

The Supreme Court held that the grounds mentioned in the Standing Orders are 

not exhaustive but merely illustrative. Employers are free to frame their own 

standing orders taking into account the peculiarities and requirements of their 

own establishment. 

 
W M Agnani v. Badri Das 

A liberal approach was again taken where the Court ruled that Courts could not 

shut their eyes to the realities of the institution and it depended upon each case 

whether the circumstances demanded for the classification of a particular act 

into the fold of misconduct or not. 

 
Sharda Prasad Onkarprasad Tiwari v. Central Rly 

Certain general guidelines have also been laid down by the Bombay  High 

Court. Although they are not specific to pregnant employees, they provide a list 

of all the grounds on which a termination is justified. The following list is 

illustrative and not exhaustive: 

 
 Where an act or conduct of the servant is prejudicial or likely to be 

prejudicial to the interests of the master or to the reputation of the 

master; 

 Where the act or conduct of the servant is inconsistent or incompatible 

with the due or peaceful discharge of his duty to his master; 

 Where the act or conduct of a servant makes it unsafe for the employer 

to retain him in service; 

 Where the act or conduct of the servant is so grossly immoral that all 

reasonable men will say that the employee cannot be trusted; 

 Where the act or conduct of the employee is such that the master 

cannot rely on the faithfulness of his employee; 
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 Where the act or conduct of the employee is such as to open before 

him temptations for not discharging his duties properly; 

 Where the servant is abusive or he disturbs the peace at the place of 

his employment; 

 Where the servant is insulting and insubordination to such a degree as 

to be incompatible with the continuance of the relation of master and 

servant; 

 Where the servant is habitually neglect in respect of the duties for 

which he is engaged; and 

 Where the neglect of the servant though isolated, tends to cause 

serious consequences. One must remember that whether dismissal 

from service is warranted is a question whose answer depends upon 

the facts and circumstances of each case. 

 
Thus, we can conclude that there are multiple occurrences on the happening of 

which, the employee may be fired, regardless of his or her sex, or any other like 

factor. It is a generally accepted principle that the employer has the right to 

organize his operations in any manner he deems appropriate. 

 

 
 

III. EMPLOYER’S RIGHT OF MANAGEMENT AND 

DISTRIBUTION 

 

The employer is entitled to manage and distribute work, which also means that 

the employer has the right to choose how to organise operations and which 

operations to focus on in the future. 

 
Position of Indian Judiciary on this right – 
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Courts in India have taken the view that an employer has the right to reorganise 

his business, however, this right must be exercised in a bona fide manner and 

not with the ulterior motive of victimizing the employees. 

 
Film distributors Employees association v. Metro Goldwyn Mayor India3 

The Madras HC held that the management is not required to wait for a loss in 

business before retrenching its employees, but could retrench its employees to 

prevent or guard against future losses or for reasons such as rationalization. 

Provided – the decision of the management is bona fide and reasonable. 

 
Indian Tyre & Rubber co v. Their workmen4

 

The court held that downsizing for the purpose of maximising profits, even if 

the company is not undergoing any losses, is a justified reason for termination  

of employment. 

 
These judgments are like a ray of hope to corporate bodies who are undergoing 

huge losses in business. They would not be obliged to retain highly paid woman 

employees who are expecting and would be saved from paying them many 

months of salary in the form of a paid leave. This is especially in cases where 

the period for maternity benefit is 26 weeks instead of 12. 

 
IV. COST CUTTING MEASURES 

 

 

In cases where the company is undergoing cost cutting measures and has 

previously taken huge amount of loans, it is a financial necessity to terminate 

the employees who no longer have a major role to play in carrying out the 

business of the corporation. The balance sheet of the company in question is in 

 

3  AIR 1962 Mad 226 
4  AIR 1958 Mad 205 
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negative and as such, there is a valid ground for dismissal of the plaintiff. Since 

economic reasons demand the elimination of the employee’s job, either 

temporarily or permanently, there is automatically a sound business reason for 

the discharge. The judgement of the company on this ground is generally not 

questioned by courts. 

 
Compliance in case of discharge on financial grounds- If the corporate 

decides to lay off some but not all of the workers of a particular department, it 

must be ensured that the selection process does not discriminate on the basis of 

age, sex, or race, or violate some other public policy. The process of selection 

should not be arbitrary. If the decision is based on a reasonable distinction, there 

would not be any legal consequences for the same. As a general rule, those 

whose jobs are most essential to the business will be kept, and those whose jobs 

are least essential (or whose tasks can be taken over by a remaining worker or 

the owner) will be let go. 

 
V. ROLE REDUNDANCY 

The most common reason that employment is terminated is that the employer 

refers to a shortage of work. Redundancy is a legal term and includes all the 

reasons not attributable to the employee personally. 

 
Compliance by company while firing employee on the basis of role 

redundancy 

 

For a position to be terminated due to redundancy, the employer must be able to 

demonstrate that there is a factual basis. This is done by the  employer 

presenting relevant material to the unions proving that all requirements have 

been met. 

https://www.bizfilings.com/toolkit/research-topics/office-hr/489b2944-5fc7-4809-9177-113272f97aca
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 Shortage of work does exist, including measures that have been taken 

to avoid redundancy. 

 Last in first out order for relevant employees (in the state based on 

essentially comparable functions) 

 Redeployment study (the employer shows that it has fulfilled its 

obligation to examine redeployment opportunities). 

 
VI. UNSATISFACTORY PERFORMANCE STANDARDS 

 

 

An employee may be dismissed on account of non-competence, including lack 

of productivity or poor quality of work. 

 
Compliance for termination on ground of poor performance - To justify 

termination for just cause based on poor performance, the employer must 

establish the bar of incompetence. The onus of proving ‘incompetence’ or 

justifying cause lies solely with the employer. 

 

 The performance of the employee must be gauged against an objective 

standard. 

 The employer established the levels of performance required, the standard 

was communicated and understood by the employee, suitable instruction 

and/or supervision was provided, the employee was incapable of meeting 

the standard, and the employee was warned that failure to meet standards 

would end in termination. 

 Employers who condone an inadequate level of performance (don’t 

perform performance appraisal, see above) may not later rely on any 

condoned behavior as grounds for dismissal. 

 Condoned behavior is relevant if the employee fails to respond after 

appropriate warnings. 
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CONCLUSION 
 

 

It is clear from the above discussion that there are various grounds on which the 

courts shall not interfere, and the employee can be legally fired without any 

repercussions. This is especially so in the cases of gross misconduct or when the 

woman is a recent employee. The other grounds are also legally justified and if 

proved sufficiently to the satisfaction of the court, can be valid grounds for 

dismissal. 

 
It must be noted that the purpose of this article is not to enable establishments to 

fire women and save themselves from paying the maternity benefits, which they 

are legally obliged to do under law. The intent is only to inform the corporations 

of the provisions available to them when the termination is for a just and 

reasonable cause. It also sets out the various compliances the corporations have 

to pay heed to before taking the requisite steps. It is especially difficult for 

companies to find a suitably qualified replacement, who would be happy to 

work only for a year or just for a few months. 

 
The law is based on the principle of equity and it cannot make it mandatory for 

corporations to continue to employ a person who has conducted a gross 

misconduct like bribery, or leaking personal data, or even one who is inefficient 

or whose role in the company has become redundant. There needs to be a 

certain balance between the advantages and disadvantages of maternity leave, 

considering both women and employers. The legislature has recognized this, 

which is why the exception of misconduct has been inserted. They have the 

right to maintain and organize their business and “to welcome new talent and 

diverse people into their corporate family.” 
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5. All contracts are Agreements but All Agreements are not 

Contracts 

Abhishek Singh Bhadouriya 

 
Hidayatullah National Law University, Raipur 

 

Introduction 

 

Contracts imply an intention to be bound; it's not the case in all agreements. If I 

invite you for a dinner, that you agree and then change your mind, were 

intended to be bound by your acceptation of my invitation? Besides, in common 

law, contract = offer + acceptation + consideration. With no consideration, there 

is no contract. 

Now, for the illustration of “all contracts are agreements but all agreements 

are not contracts,” we need to clear our concepts regarding contract and 

agreement. If we able to clear the concepts then, we would be in a position 

where we can easily say that, “All contracts are agreement, but all agreements 

are not contracts”. 

Contract 

 

A contract is a legally binding agreement or relationship which is enforceable 

by law. It is made between two or more parties to do or abstain from performing 

certain acts. In this contract, the rights are acquired by one party and the 

obligations are being created for the other party. It may also be defined as an 

exchange of promises as a legally binding agreement that exists between two or 

more parties and must be enforceable by law. 

There must be an offer and acceptance for an agreement to convert it into a 

lawful contract. While an offer made must have backed by the acceptance of 

which there must be a consideration. There must also be real intention from  

both the parties to create a legal relation on a lawful matter which must be 
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entered into freely and should be possible to perform. Also if one of the party 

agrees to perform something and fail to it then, the other party has a legal 

remedy. 

Definition of Contract 

 

Section 2(h) of the Indian Contract Act, 1872, provides the definition of 

contract as “An agreement enforceable by law is a contract.” In other words, an 

agreement which creates a legal obligation between two or more parties for 

performing certain acts and which can be enforced in a court of law is a 

contract. While Pollock defines the contract as “Every agreement and promise 

enforceable at a court of law is a contract.” Therefore, a contract is a legally 

binding agreement between two or more parties which is intended to have legal 

consequences i.e. a duty enforceable by law. 

Example: Air India sells a ticket on 10 December to B for Rs. 5000, for the 

journey from Delhi to Raipur on 31 December. Now, Air India is under a legal 

obligation to take B from Delhi to Raipur on 31 December and if the airline  

fails to do it then, B has a legal remedy against them to enforce the promise 

made by the Air India. 

Therefore, B has a legal right against the airline to be taken from Delhi to 

Raipur on 31 December. Also a corresponding duty would be imposed on the 

airline because there has been a breach of promise on the part of the Air India 

(promisor) and the other party i.e. B (promisee) has a legal remedy. 

All Contracts are Agreements 

 

Now, if we analyze the above definition of contract then, we get to know about 

the two fundamental features or characteristics of contract i.e., 

 Agreement between the parties, and 

 

 This agreement must be enforced by law. 
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Thus, an agreement is a primary and a quintessential part for making a contract 

and without an agreement, there can be no valid contract or the contract is not 

enforceable in a court of law. But after making an agreement, it may be 

enforceable by law or even may not be enforceable by law and thus, it is not 

sure that the agreement will always turned into a valid contract. 

So, if the agreement is enforceable by law, then only it will be treated as a valid 

contract but if the agreement is not enforceable by law then, it will not be 

treated as a valid contract but just a mere agreement between the parties which 

has no legal obligation to follow. Thus, we can say now that all contracts are 

agreement, but all agreements are not contract. 

Example: X, a minor, has agreed to sell his bungalow to Y which he inherited 

from his grandfather. Now, according to section 11 of the Indian Contract Act, 

1872, minor is not competent to contract and thus, it cannot be a party to an 

agreement. Therefore, the above statement can be called as a mere agreement 

but it cannot be turned into a contract due to minority of the party and thus, this 

agreement cannot be enforceable in a court of law. 

But, according to the definition of contract, every agreement which is 

enforceable in a court of law is a contract. Hence, all contracts are agreement 

but all agreements are not contract. 

Agreement 

 

An agreement is like a cross conversation between two or more parties for 

performing a certain act. In other words, it is a changing of words or a cross 

reference between two or more parties for agreeing to a mutual transaction. It 

may either be oral or written or depending upon the parties for its fulfillment to 

a contract. 
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Further, all contracts are agreements while all the parties to a contract must be 

agreed for the mutual understanding between them for the further transaction 

and they should also adhere to the terms and conditions of the agreement. 

Definition of Agreement 

 

Section 2(e) of the Indian Contract Act, 1872, defines the agreement as “Every 

promise and every set of promises, forming the consideration for each other, is 

an agreement.” Now, it can be concluded from the above definition that the 

promise is an agreement. 

Promise 

 

Section 2(b) of the Indian Contract Act, 1872, defines the promise as “When the 

person to whom the proposal is made, signifies his assent thereto, the proposal  

is said to be accepted. A proposal, when accepted, becomes a promise.” While 

section 2(c) says that “The person making the proposal is called the ‘promisor’ 

and the person accepting the proposal is called ‘promisee’.” 

Now, every agreement comes into existence only when it fulfills two parts i.e., 

(I) Proposal or Offer and (II) Acceptance. 

 

Therefore, agreement = Proposal or Offer + Acceptance. 

 

Proposal or Offer 

 

Section 2(a) of the Indian Contract Act, 1872, defines the proposal as “When 

one person signifies to another his willingness to do or to abstain from doing 

anything, with a view to obtaining the assent of that either to such act or 

abstinence, he is said to make a proposal.” 

 

 
Consideration 
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Section 2(d) of the Indian Contract Act, 1872, provides the definition of 

consideration as “When, at the desire of the promisor, the promisee or any other 

person has done or abstained from doing, or does or abstains from doing, or 

promises to do or to abstain from doing, something, such act or abstinence or 

promise is called a consideration for the promise.” 

But such consideration or object is forbidden by law under section 23 of the 

Indian Contract Act, 1872, and if such consideration is permitted or found to be 

fraudulent then, it is of such nature that it would defeat the provisions of law. 

All Agreements are not Contracts 

 

Thus, it has been discussed above that for a legally binding agreement to 

become a valid contract, it must give rise to a legal obligation i.e., a duty 

enforceable by law. Moreover, if an agreement is not capable to create a legal 

obligation then, it cannot be enforceable by law and it cannot be termed as a 

contract and therefore, an agreement has always a wider scope than a contract. 

Also there are various other types of agreements which creates just a social, 

moral or religious obligations and not a legal obligation to a contract and thus it 

cannot enforceable in a court of law. In these types of agreements, there is a 

lack of lawful consideration or it is unlawful and such types of agreements are 

void. 

In every agreement, there must be a lawful object or consideration which can be 

enforceable in a court to become a valid contract. Thus, there are certain 

agreements which cannot be treated or turned into a contract as there is an 

absence of an element of enforceability by law in these agreements. So in an 

agreement, the object or consideration may be unlawful but in a contract, there 

must be a lawful consideration. Therefore, it can be concluded that all 

agreements are not contracts. 
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Example: X promises to Y for coming to his house for a dinner but he does not 

turn up for the dinner. Y cannot sue X for the breach of contract because it was 

just a mere social agreement between X and Y. Also the agreement had neither  

a lawful consideration nor a legal obligation to perform the act. Therefore, this 

agreement cannot be treated as a contract and thus cannot be enforceable in a 

court of law. 

Enforceability of an Agreement by Law 

 

Section 2(g) of the Indian Contract Act, 1872, says that “An agreement not 

enforceable by law is said to be void.” Thus, if an agreement is not enforceable 

by law, then, it cannot be turned into a valid contract and it would be an 

unlawful agreement. So it is must for an agreement that it is enforceable at a 

court of law to become a valid contract. 

What Agreements are Contracts / Essentials Elements of a Valid Contract 

 

Section 10 of the Indian Contract Act, 1872, defines “What agreements are 

contracts” and says that All agreements are contracts if they follow five certain 

conditions i.e., 

 Free consent of parties, 

 

 Competency of parties, 

 

 Lawful consideration, 

 

 Lawful object, and 

 

 Not expressly declared to be void. 

 

Competency of Parties to a Contract 

 

Section 11 & 12 of the Indian Contract Act, 1872, defines “Who are competent 

to contract” and says that Every person is competent to contract following three 

exceptions and they are i.e., 
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 Person who is not major (Minor person) 

 

 Person who is not of sound mind (Unsound mind) 

 

 Person disqualified from entering into a contract. 

 

Free Consent of Parties 

 

Section 14 of the Indian Contract Act, 1872, provides the definition of “Free 

Consent” as Consent is said to be free when it is not caused by- 

 Coercion, as defined in section 15, Committing or threatening to commit 

any act which is forbidden by the Indian Penal Code 

 Undue Influence, as defined in section 16, Induced where the relations 

subsisting are such that is able to dominate the will of the other and use it 

for the unfair advantage. 

 Fraud, as defined in section 17, Acts committed with intent to deceive 

another party thereto or his agent, or to induce him to enter into the 

contract: 

 Misrepresentation, as defined in section 18, The positive assertion, any 

breach of duty or causing an act innocently or given an incomplete 

statement, of a material fact. 

 Mistake, subject to the provisions of sections 20, 21, and 22, Where both 

the parties to an agreement are under a mistake as to a matter of fact 

essential to the agreement, the agreement is void. 

Lawful Consideration & Lawful Object 

 

Section 23 of the Indian Contract Act, 1872, defines “What consideration and 

objects are lawful, and what not.” Thus, the agreement must be supported by a 

lawful consideration from both the sides of a contract. While the object of an 
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agreement must be lawful and not the one which is illegal, immoral or opposed 

to public policy and held to be invalid. 

Not Expressly Declared to be Void 

 

The contract should not be prohibited by the existing law. There are agreements 

which are not expressly declared to be void by the law but there are also certain 

agreements which are declared to be void by the provisions of Indian Contract 

Act, 1872. They are, 

 Where both the parties to an agreement are under a mistake of fact 

essential to the agreement, the agreement. (Section 20), 

 There is a general rule known as ex nudo pacto non oritur action i.e. an 

agreement made without consideration is void. But section 25 and 185 are 

exceptions of this rule. Such as, 

o Agreement based on natural love and affection [sec. 25(1)] [In 

Ram Dass v. Krishan Dev, A.I.R (1986), the court said that A 

written and registered agreement based on natural love and 

affection between near relatives is enforceable without a good 

or no consideration] 

o Agreement for the Past voluntary services [Sec 25(2)] 
 

o Agreement to pay a time-barred debt [Sec. 25(3)] 
 

o Agreement of Gifts [Sec. 25 (expl-I)] 

 

o Agreement for creating an agency (Sec.185) 
 

 All the agreements which are in restraint of marriage of the persons, other 

than the minor, are void. (Section 26) 

 Every agreement by which anyone is restrained from trade, business, etc. 

is void (Section 27) 
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 Every agreement which is in restraint of judicial proceedings is void 

(Section 28) 

 An agreement the meaning of which is uncertain or incapable of being 

made certain is void. (Section 29) 

 Agreements by way of wager are void. (Section 30) 

 

 An agreement contingent which is based upon an impossible event is 

void. (Section 36) 

Effect of Absence of Essential Elements 

 

If any of the essential elements of a valid contract is absent or if they are 

missing then, the contract would be treated or turned into a void, void 
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6. THE RIGHT OF AND NEED FOR MAINTAINING 

ANONYMITY OF A VICTIM OF SEXUAL HARASSMENT 

Name: Tejas Sateesha Hinder 

University: National Law Institute University, Bhopal 

 
Introduction 

An offence that is considered not only brutal and barbaric, but also as an 

offence, the degree of whose impact caused is no lesser than that of homicide or 

murder. This offence not only affects the victim physically, but leaves an 

everlasting effect on her mental stature and psychology. In addition to this, it 

damages the privacy that she possess inalienably, forever following which the 

society does not accept the sacrosanct nature of her character, and this adversely 

affects her living after being victimised, as she faces social boycott, thus  

causing victimisation at secondary levels in the society. What makes it  worse 

for the victim is the numerous obstacles that she faces on the path to seek 

justice, which include complex and rigorous and torturous processes of 

complaint filing, medical examination, recording statements and the torturous 

cross examination. These subject victims to distress, thus indirectly stopping 

many of them from either opting for or succeeding in attaining justice by 

undertaking legal or jurisprudential methods. 

 
Legislative Provisions governing the non-disclosure of the identity of the 

victims 

Secondary victimization of victims of sexual harassment can be attributed to 

lack of awareness of women about their constitutional as well as statutory 

privileges. There exist numerous legislations and manifold policies in India, 

aimed at providing a safe and inclusive environment to females. As stated 

earlier, it is the prevailing lack of awareness that is responsible for flagrant 

violation of deprivation of rights. Measures for gender justice are provided in 
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The Indian Constitutional Framework. The very inalienable and egalitarian 

privileges, i.e. the fundamental rights provide for non-discrimination. 

 

Rights under The Indian Penal Code, 1860 

The aim behind the inclusion of Section 228A of the Indian Penal Code is 

ensuring that victims of offences punishable under Sections 376, 376A, 376AB, 

376B, 376C, 376D, 376DA, 376DB and 376E are able to lead a dignified life 

after being victimized. The section makes punishable, any printing or 

publication that leads or may lead to identification of the prosecutrix. However, 

such a restriction cannot be imposed on the printing or publication of a 

judgement of a High Court or the Supreme Court. The Supreme Court, in many 

instances, has upheld the spirit of social activism has itself refrained and 

directed other courts to refrain from using the original identity of the victim, 

which may have made the victim to be known to the public. One such example 

was the Nirbhaya Gang Rape Case. 

The Apex Court, in one of the initial cases where Section 228A was brought to 

light, held that, “True it is, the restriction does not relate to printing or 

publication of judgment by the High Court or Supreme Court. But keeping in 

view the social object of preventing social victimization or ostracism of the 

victim of a sexual offence for which Section 228A has been enacted, it would  

be appropriate that in the judgments, the name of the victim should not be 

indicated.”5
 

Following this, there were two major judgements in this regard. One was the 

State of Punjab v. Ramdev Singh6, in which the Apex Court upheld it’s decision 

in Bhupinder Sharma v. State of Himachal Pradesh, while the Court, in The 

Commissioner, Trade Tax, Uttar Pradesh v. M/S Malkhan S. Subhash Chandra,7
 

 

 

 
5 Bhupinder Sharma v. State of Himachal Pradesh, (2003) 8 SCC 551. 
6 (2004) 1 SCC 421. 
7 Crl. AP. No. 1581 of 2009. 
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brought out the need to amend the cause titles that put forward to the public, the 

names of the victims of sexual assault. 

 

Protection and privileges granted under the Code of Criminal Procedure, 

1973 

The provision under Section 327(2) of the Code of Criminal Procedure, which 

provides for the conduct of inquiry into and trial of rape or an offence under 

section 376, section 376A, section 376B, section 376C or section 376D of the 

Indian Penal Code, was highlighted by the Supreme Court in the case of State of 

Punjab v. Gurmit Singh8. Further, an order for non-ignorance of the mandate of 

the provision, and hence hold the trial of rape cases in camera was also issued 

by the Court in this case. The court notably pointed out towards the feeling of 

comfort that a victim would experience in a trial conducted in camera, in 

furtherance of which questions could be answered with much greater ease by  

the victims, which would lead to the improvement in quality of evidence with 

the prosecutrix. Lastly, the Court stated that such trials on camera should be 

conducted by female and not male judges because the same would make the 

victim free and comfortable and thus enable her to completely put forward her 

side, and hence assist the Court to effectively pronounce and fair judgement. 

Another landmark judgement in this regard is Nipun Saxena v Union of India9, 

in the Supreme Court held that there is a need to maintain the anonymity of the 

victim during the course of investigation, trial and even after pronouncement of 

the judgement. 

Off late, the Court has reiterated the need to comply with Section 327(2) of The 

Code of Criminal Procedure.10
 

 

 

 

 

 
8 (1996) 2 SCC 384. 
9 Writ Petition (Civil) No. 565 of 2012. 
10 Mahender Chawla v. Union of India, Writ Petition (Criminal) No. 156 of 2016. 
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Provisions for protection under the POCSO Act11, 2012 

Section 23 of the Act puts forward the procedure to be followed by the media 

while reporting any matter pertaining to sexual offences committed against a 

child, i.e. any individual below 18 years of age. Clauses (1) and (2) of the Act 

prohibit the preparation and preparation of reports and comments on any child 

through any form of media without having complete and legitimate information 

and restrict the disclosure of the name and specifications of the child. However, 

it is to be noted that the disclosure may be made with prior permission of the 

Special Court, provided that the same is in the interest of the child victim. 

Clauses (3) and (4) bring out the concept of joint and several liability in which 

publishers and owners of media are made jointly and severally liable for the acts 

their employees. The punishment for offences of such nature are is 

imprisonment for not less than six months which may extend to one year or with 

fine or with both for the contravention of mandates of Clauses (1) and (2), 

respectively. 

It is put forward by the Act in Section 33(7) that it should be ensured by the 

Special Court that the identity of a child victim should not be disclosed at any 

time during the course of investigation or trial. 

It was observed in the case of Sangitaben Shaileshbhai Datania v. The State of 

Gujarat12 that, “the concern of the legislature in protecting the identity of victim 

is further evident from the provisions of POCSO Act. Section 33(7) of the same 

casts a duty on the Special Court to ensure that identity of the victim is not 

disclosed at any time during investigation or trial”. 

 
Conclusion 

Sexual offenses being grave in nature and having social repercussions, it turns 

into the obligation of the State just as people to receive every one of the 

 
 

11 Protection of Children from Sexual Offences Act, 2012. 
12 Criminal Appeal No. 1309 of 2018. 
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measures in order to ensure a noble life to an honest unfortunate casualty after 

the bizarre incident. Further, prosecutrix should know the sacred and statutory 

protections that she has. Any endeavor of any individual to strengthen the 

anguish of an unfortunate casualty must be legitimately denounced. Other than 

that, the arrangement of equity conveyance should be agreeable and injured 

individual well disposed. 

able, illegal or enforceable and the particular contract will not be a valid 

contract and cannot be enforceable in any court of law. 

Conclusion 

 

Thus, after this whole discussion, we can conclude that the first and foremost 

condition for a valid contract is a legally binding agreement which must be 

enforceable by law. In other words, we can easily say that an agreement is based 

upon an offer or proposal and end up with a consideration while a contract also 

needs enforceability to achieve its milestone. 

So, in case of breach of an agreement, there is no legal remedy. On the contrary, 

if there is a breach of contract, then the aggrieved party has a right to approach 

the court of law and to ask for a legal remedy for the loss which he has suffered. 

Therefore, it is concluded that all contracts are agreement but all agreements are 

not contract. 
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With increasing frequency, mediation is being utilized to resolve civil disputes 

in the country to a large extent. The mere future of mediation is fulfilling and 

promising and it has become a very accepted method in the society. But 

unfortunately, the society has failed to recognize the benefits and usage of 

mediation procedures in criminal justice system as well. If we look carefully,  

we can see that the neutralizing communication skills and powerful bargaining 

strategies of the negotiation process can strengthen the system’s capacity to 

bring justice in the society. It is high time that the Indian legal system 

understands this and bring mediation in the field of criminal justice system as 

well. 

The term “Restorative Justice” is a very important phrase in the process of 

mediation. It is a criminal justice which focuses on the rehabilitation of 

offenders through reconciliation with victims and community at a large. It is an 

approach to justice, in which the response to crime a is to organize a meeting 

between the victim and the offender. The community is responsible for the well 

being of all it’s members, including both victim and offender. Restoration i.e. 

repairing the harm and rebuilding relationships in the community is the primary 

goal of restorative justice. 
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The legal system, especially the criminal justice system can definitely benefit 

from the use of mediation process. Imagine a system where the criminal 

defendant (the person who has committed the crime) and the victim of a 

particular crime are encouraged to sit down together, as a part of prosecution of 

the case and express how the experience has impacted them. In fact, we take a 

closer look, we will be able to see how many criminal cases are actually there 

which are ripe for the mediation process. For example, there are cases where the 

neighbour files a complaint against his next-door neighbour who habitually 

trespasses, a noise complaint from the neighbour or a mere landlord tenant 

dispute which gives rise to a breach of peace charge. All these examples are 

criminal in nature but they do not need to be resolved within the normal 

confines of the court litigation process. Just by merely ‘punishing’ the offenders 

,do not get to the core of the anti-social and inhuman behaviour that gave rise to 

the criminal charges in the first place. Here, the concept of offender-victim 

relationship becomes very important which can only be possible through the 

process of mediation. 

Need for Alternative Dispute Resolution in criminal cases in India 

 

The rule of law and justice should be administered properly and certain basic 

steps should be taken by the state. We already know the huge number of cases 

which are pending on the courts and how these courts are actually burdened by 

these cases and how justice is getting delayed. This problem can be tackled by 

the ADR mechanisms. But there is some doubt upon the application of ADR in 

criminal justice system. In reference to criminal justice, the term ADR 

encompasses a number of practices which are not considered a part of the 

traditional criminal justice system, such as victim-offender mediation, family 

group conferencing, victim offender panels, victim assistance programs, plea 

bargaining, community crime invention programs etc. 
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In this case, the current society fails to understand the utility of these kind of 

programs and how these can actually help in the betterment of the society. 

This paper mainly focuses on the benefits of mediation in the criminal justice 

system and some of the benefits of mediation would be discussed briefly :- 

 Mediation is a non-binding procedure controlled by the parties. 

 Mediation is confidential in nature. 

 Mediation is an interest-based procedure. 

 Mediation is a time saving procedure. 

 Mediation saves the court fees of the parties. 

 Mediation gives a faster outcome than the traditional court procedures. 

 Mediation provides a great support to both the parties in dispute. Here, 

the mediator acts as a neutral facilitator and supports each of the party in 

the process. 

Hence, we can see how efficient mediation can be to resolve disputes between 

people. Mediation gives much more control to the parties over the way their 

dispute or difference is dealt with and over the outcome. The scope for solutions 

is usually greater than the remedies available in the courts and tribunals, or even 

in prolonged negotiation. It is definitely known that criminal court mediation is 

a relatively unexplored concept, but it needs to be explored and researched 

thoroughly. Our society is changing at a great speed and it is not far away that 

mediation will be a part and parcel of the criminal legal system as well. 

But there are certain obstacles as well, which makes mediation not a very easy 

and convenient process in the field of criminal justice. Some of the 

disadvantages of mediation are, there are no formal rules for the process; it is a 

much more informal process. If a skilled mediator is not employed, the lack of 

formal rules can often result in an impasse. Mediation also relies on the 

cooperation of both the parties. If the parties involved in mediation are not able 
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to compromise, the process can end in failure. It is very common for mediation 

to end without the parties successfully reaching a settlement. Hence it is very 

essential to employ a proper and qualified mediator in the process of mediation 

who have the power to settle the disputes between both the parties and to make 

them reach a mutual solution. 

We should know that, mediation has the power to develop the human 

relationships throughout the world, i.e. mediation actually has the power to 

change us as human beings. It gives us a much broader perspective towards 

people as a whole and their individual perspectives as well. But as we know, 

things cannot be changed in one day. It will take time for people to understand 

the actual benefits of mediation and to abide by them. 

There is a very important question which arises when mediation is being 

discussed and that is the effectiveness of mediation in “non-compoundable” 

cases. Non compoundable cases are generally more serious in nature and they 

cannot be compounded; they can only be quashed. These kinds of offences are 

generally extremely grave and criminal in nature. All those offences which do 

not come under the list of Section 320 of the Criminal Procedure Code, are non- 

compoundable offences. These offences include rape, murder etc and other 

kinds of grievous offences. Now the question lies on the convenience of 

mediation in these kinds of offences. 

In the current scenario, India should start practising mediation with the non- 

compoundable cases first to lower the burden of the courts in our country. Non- 

compoundable cases can be very easily and conveniently resolved using 

mediation, with the help of a qualified mediator. 

Criminal mediation should be preached on a larger basis, so that people can 

actually consider it as an option to resolve disputes and come up with non - 

compoundable cases as well. The traditional practice of court room litigation in 
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people’s mind cannot be changed in one day. But gradually the society will 

understand the usefulness of mediation and come forward with their cases for a 

speedy and more convenient solution. 

The main motive of mediation is to develop human relationships and to give 

more viable solutions to people. Mediation believes in restoration,  

reconciliation and compromise. It also means that we are the solutions of our 

own problems. 

There are two important concepts which should be discussed in this paper which 

are very essential in criminal mediation and can be called as the pros of 

mediation in non-compoundable cases as well. They are “plea-bargaining” and” 

victim-offender mediation programs”. 

 

 
Plea Bargaining in Mediation 

 

Plea bargaining is an out of court process which allows the accused to plea for 

reduction of a charge or sentence for an offence that he has committed. It is a 

common practice among the accused and the prosecutor to expedite the disposal 

of a criminal case. It benefits the prosecutor to secure the punishment of the 

accused without proceeding to a full trial; which needs a certain procedure and a 

higher standard of proof to prove the accused guilty of an offence. Through plea 

bargaining the accused will not be subjected to severe charge or punishment, 

and the prosecutor and the accused cannot appeal the case to the higher court, if 

plea bargaining is successful. 

Criminal mediation in case management process is an improvement in the plea 

bargaining system. The presence of a judge acting as a neutral third party to 

facilitate the plea bargaining process reduces the probability and the dangers of 

immoral plea bargaining. The use of mediation in criminal cases saves a lot of 

money, cut short the formal hearings, appeals and retrials. 
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Victim Offender Mediation Programs 

 

These kinds of programs involve a meeting between the victim and the offender 

facilitated by a trained mediator. With the assistance of the mediator, the victim 

and the offender begin to resolve the conflict and to construct their own 

approach to achieve justice in the face of their particular crime. Both are given 

the opportunity to express their feelings and perceptions of the offence. The 

meetings conclude with an attempt to reach agreement on steps the offender will 

take to repair the harm suffered by the victim and in other ways to “make things 

right.” 

Hence, we can see the VOM system aims at a particular conversation between 

the offender and the victim which can help both the parties to have a peaceful 

conversation with each other and also it makes the offender aware of the harm 

he has caused to the victim. The victim gets the chance to put forward the actual 

impact of the crime on himself in front of the offender. 

This paper will specifically highlight two cases from India which framed the 

guidelines for the criminal mediation processes. 

“ Reference of criminal cases to mediation only if offence is ‘ 

Compoundable’ or HC won’t have inhibition to quash it later: Delhi HC” 

The Delhi High Court, in Yashpal Chaudhurani & Ors. V. State13, has held that 

the court while considering reference of the parties to a criminal case to 

mediation, must before even ascertaining as to whether elements of the 

settlement exist, first examine the permissibility in law for the criminal action to 

be brought to an end either because the offence involved is compoundable or 

because the High Court would have no inhibition to quash it, bearing in mind 

 

 

 

 

 
13 Yashpal Chaudhurani & Ors. V. State 
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the broad principles that govern the exercise of jurisdiction under Section 428 of 

the CrPC.14
 

In another case on 17th October 2017, a division bench of Delhi High Court 

delivered the judgement in Dayawati V. Yogesh Kumar Gosain15. It held that a 

criminal compoundable case of cheque bounce under Section 138 of 

Negotiation Instrument Act, 1881 can be referred and resolved through 

mediation. 

These two cases paved the way to compoundable criminal mediation in India. 

India is still hesitant about taking non-compoundable cases to mediation 

because of the serious gravity of certain cases. It is indeed convenient to take 

these kinds of cases to the traditional court room litigation but at least the non- 

compoundable cases which are not that much serious or grave in nature can be 

resolved through mediation if given a fair chance. 

 

 

 

 
Conclusion 

 

Mediation can bring justice in the society in the long run. As we all know, 

communication is the key to resolve any dispute between two parties. Mediation 

is a process which enables a conversation between parties on a one to one basis 

where the parties get the fair chance to place their own opinions and 

perspectives on their own cases. There is much more freedom in mediation for 

the parties than litigation and this is a huge benefit for the parties of any dispute. 

There is a common concept which is developed among the people, that is, once 

a criminal mediation has started, it will never end, because the adjudication of 

criminal cases takes a very long time and hence it is a time-consuming process. 

14 https://www.livelaw.in/news-updates/reference-criminal-cases-mediation-offence-compoundable-concerned-hc-inhibition- 

to-quash-delhi-hc-144598 
15 Dayawati V. Yogesh Kumar Gosain 

http://www.livelaw.in/news-updates/reference-criminal-cases-mediation-offence-compoundable-concerned-hc-inhibition-
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Mediation has the potentiality to decrease significantly the costs and delays 

associated with traditional court proceedings. Mediation has a lot of scope in the 

present society if implemented properly which can ensure proper and speedy 

justice to the people of India. 
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Abstract 

 

 
 

A suit refers to proceedings by a party/parties against another party/parties in 

the court of law in which the plaintiff seeks the remedy that the law provides for 

the redress of an injury. It has been observed that parties in their agreements 

attempt to curtail the right to sue of other parties either by forfeiting their rights 

after the stipulated time or by limiting the time within which only they can sue. 

If the parties are allowed to reduce the time period allowed by Limitation act to 

make claims, it would indirectly mean taking the fundamental right of a party. 

Hence, Sec 28 of the Indian Contract Act, 1872 makes any clause in the 

agreement which curtails the right to sue to be void. 

This paper tries to analyze the situations that when and how right to sue can be 

curtailed by way of exceptions in Sec 28. It seeks to provide that jurisdictions of 

which courts can only be curtailed and how the remedy can be enforced even 

after signing the contract. It also explains the new amendment of Sec 28 in the 

year 1997 and its effects of removing the artificial difference which parties used 

to create by curtailing the right itself instead of limiting the time period to sue. 

What the Act says 

 

Sec 28. Agreements in restraint of legal proceedings void – i[Every 

agreement, - 

(a) by which any party thereto is restricted absolutely from enforcing his 

rights under or in respect of any contract, by the usual legal proceedings 
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in the ordinary tribunals or which limits the time within which he may 

thus enforce his rights; or 

(b) which extinguishes the rights of any party thereto, or discharges any party 

thereto from any liability, under or in respect of any contract on the 

expiry of a specified period so as to restrict any party from enforcing his 

rights, 

is void to that extent] 

 

Exception 1. – Saving of contract to refer to arbitration dispute that  

may arise – This section shall not render illegal a contract, by which two or 

more persons agree that any dispute which may arise between them in 

respect of any subject or class of subjects shall be referred to arbitration, and 

that only the amount awarded in such arbitration shall be recoverable in 

respect of the dispute so referred. 

iiSuits barred by such contracts - When such a contract has been made, a 

suit may be brought for its specific performance; and if a suit, other than for 

such specific performance, or for the recovery of the amount so awarded, is 

brought by one party to such contract against any other such party, in 

respect of any subject which they have so agreed to refer, the existence of 

such contract shall be a bar to the suit. 

Exception 2 – Saving of contract to refer questions that have already 

arisen – Nor shall this section render illegal any contract in writing, by 

which two or more persons agree to refer to arbitration any question between 

them which has already arisen, or affect any provision of any law in force for 

the time being as to references to arbitration. 

iiiException 3 – Saving of guarantee agreement of a bank or a financial 

institution. – This section shall not render illegal a contract in writing by 

which any bank or financial institution stipulate a term in a guarantee or any 
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agreement making a provision for guarantee for extinguishment of the rights 

or discharge of any party thereto from any liability under or in respect of 

such guarantee or agreement on the expiry of a specified period which is not 

less than one year from the date of occurring or non-occurring of a specified 

event for extinguishment or discharge of such party from the said liability. 

Restriction on legal proceedings by a contract 

 

It should be noted down that in the section, it is expressly written that an 

agreement restricting the legal proceedings would be void only to that extent 

which means that the whole agreement will not be void, but that particular 

clause which restricts the right would be held void by the court. One of the 

most important rights which is not covered by this section is that the right to 

appeal. Hence, a party to a suit by a contract may agree to not to appeal 

against the decision.iv
 

The Law of Limitation prescribes the time-limit for different suits within 

which an action may be brought by an aggrieved party for redress. Any 

clause in an agreement which attempts to reduce this time period  will be 

void as per Sec 28. For instance, if law of limitation provides 5 years for a 

particular suit within which any party can bring it claim and an agreement 

provides only 3 years in which the party can bring its claim, then it would be 

a void clause. Thus, a clause in a policy of life insurance providing a clause 

in agreement that no suit to recover under this policy shall be brought after 

one year from the death of assured was held void by court.v 

Amendment 

 

Why Amendment: - There used to be a practice among the parties of 

creating a distinction between a clause reducing the time limit within which 

they can bring their claims and a clause which provides for extinction of 

rights or discharging their liabilities after a specified period. Indirectly, 
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parties used to prevent the other party from seeking the remedy provided by 

the law by extinguishing the right itself.vi
 

Effect: - This difference was eliminated by the legislature by an amendment 

in the section in year 1997. Now, all the clauses which reduce the normal 

period of limitation would be void. Now Clause (b) of Sec 28 restricts these 

clauses and makes them void. 

Before Amendment: - Clauses in agreements which used to forfeit the 

rights if no action is brought within the stipulated time were held valid by 

courts. A clause in policy of life insurance provided that if a claim is made 

and rejected and an action or suit is not brought within 3 months after such 

rejection, all benefits under the policy would be forfeited. This clause was 

held valid by the court.vii Court explained the distinction between the 

forfeiting or rights and limitation of time viii :- “The distinction may be a fine 

one but it is nonetheless a fundamental distinction. The arrangement in the 

one case takes it for granted that the right as well as the liability exists, but 

the time for enforcing it is sought to be limited. While in the other case, the 

parties agree that the right as well as liability shall stand extinguished if a 

specified event occurs.” 

“What Sec 28 forbids, is not extinguishment of the rights or liabilities of a 

party to a contract on the happening of a specified event, but the limiting of 

the time within which a party may enforce his rights. It is obvious that a 

party will have no right to enforce, if the rights have already been 

extinguished under the contract. In such a case, there can be no question of 

the time for the enforcement of rights being limited. What happens is that the 

right itself ceases to exist.” 

Partial restriction applicable to jurisdiction 
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Partial restriction as to jurisdiction is allowed subject to some conditions. In 

a case ix , contract was falling under the jurisdiction of two courts  i.e 

Bombay and Alipore courts. However, the contract provided that “any 

dispute arising between the parties, settlement of the same legally or 

otherwise, will be decided in Bombay.” This clause was held valid by court. 

Lahiri J explained that “If there are two courts which are equally competent 

to try the suit, an agreement between the parties that the suit should be 

instituted in one of those two courts cannot be said to be an absolute 

restriction on the right of talking legal proceedings.” However, in various 

decisions, court has also made it clear that the parties cannot confer the 

jurisdiction on courts which they do not possess under the Civil Procedure 

Code. 

Whether subsequent parties will be bound by contract made by original 

contracting parties is a question of fact to be decided in each casex. If an 

original party is not bound, then subsequent party will not be bound.xi It is to 

be decided in each case whether the subsequent parties were also made 

aware by the terms.xii
 

However, only the territorial jurisdiction of civil courts can be extinguished 

and not the High court or Supreme Courtxiii. Also, a Lok Adalat is not a court 

hence its jurisdiction cannot be extinguished by way of contract. Hence a 

contract extinguishing the jurisdiction of Hyderabad court and a party 

instituted suit in Lok Adalat at Hyderabad was held to be valid, as restriction 

was not applicable to it.xiv It is to be noted that the clause will be valid only 

when a contract is formed and not when the contract ends before 

conclusion.xv
 

EXCEPTIONS 

 

1. Future disputes to arbitration 
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A contract made by parties to refer the disputes which may arise between 

them to arbitration and only that award would be recoverable is a valid 

contractxvi but the clause in the agreement to exclude the right to proceed 

against the award given by arbitration is held to be void. The arbitration 

clause would remain binding even when the contract ends. Hence, it would 

be right to say that a contract may end but the arbitration clause may not and 

also, an arbitration clause may not be valid but the rest of the contract may 

be validxvii. A clause providing for arbitration and simultaneously for the 

non-applicability of Arbitration act would be a void clause and only that 

clause would be struck downxviii. 

2. Existing questions to arbitration 

 

If the parties make an agreement to refer the disputes already arisen to 

arbitration, that would be a valid agre0ement and parties would be bound by 

it.xix 

3. To safeguard banks and financial institutions 

 

This exception allowed banks and financial institutions to invent their own 

rules of prescriptions. It also allowed the banks from keeping their guarantee 

instruments open and valid till the expiry of period of limitation under the 

Limitation Act, 1963. 

CONCLUSION 

Sec 28 of Indian Contract Act protects one of the vital rights of its citizens that 

is right to sue. It has been observed that many parties exploit the needy ones by 

making unfair terms in contract. To me, Sec 28 not only fulfils the  

constitutional rights of its citizens but also fulfills the International obligations. 

The preamble of Universal Declaration of Human Rights emphasis that 

‘recognition of inherent dignity and of the equal and inalienable rights of all 

members of human family is the foundation of freedom, justice and peace in the 
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world. It is important to every state to protect the rights not only by law but by 

way of equity and reasonability also. Any party which restricts the nation 

n to fulfil its international law obligations must be held void by courts. Sec 28 

rightly conveys the message to the parties that even after signing the contract, 

nobody can block the remedies given to its citizens by their State. 
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Education in India has always been a subject of great significance. Due to a 

literacy rate of as low as 18% at the time of Independence, removing illiteracy 

has been a huge task for the government. To deal with this the government 

introduced various schemes, the most recent and prevalent of them being the 

Right to Education (RTE) Act, 2009. The RTE Act finds its ground from Article 

21A of the Constitution which talks about providing free and compulsory 

primary education to children between the age of six and fourteen years. Being 

the second most populous country in the world, proper execution and outreach 

of the schemes formed by the legislative becomes very important. 

In a country as vast as India, the method of Non Formal Education (NFE) can 

provide the required level of outreach that the colossal population demands. 

NFE has been defined by UNESCO as "Education that is institutionalized, 

intentional and planned by an education provider. The defining characteristic  

of non-formal education is that it is an addition, alternative and/or a 

complement to formal education within the process of the lifelong learning of 

individuals. It is often provided to guarantee the right of access to education for 

all. It caters for people of all ages, but does not necessarily apply a continuous 

pathway-structure; it may be short in duration and/or low intensity, and it is 

typically provided in the form of short courses, workshops or seminars. Non- 

formal education mostly leads to qualifications that are not recognized as 

formal qualifications by the relevant national educational authorities or to no 

qualifications at all. Non-formal education can cover programmes contributing 
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to adult and youth literacy and education for out-of-school children, as well as 

programmes on life skills, work skills, and social or cultural development."16 

NFE is the most flexible way of providing necessary education to an individual 

disregarding the age of the person. The main objective of NFE is to motivate a 

person towards education and providing them the basic knowledge to enable 

them to earn their livelihood. 

Problems with government outreach 

 

After 70 years of Independence, over two crore children (NSS-2014) still 

remain out-of-school in India. The numbers themselves indicate the issue of 

outreach that the government faces as to this date. NFE can potentially prove to 

be the bridge that helps the government achieve the goal of universal primary 

education and help increase the outreach of the government to remote and under 

privileged sections of the society. 

Consequent to the enactment of RTE, enrolment for elementary education (class 

1-8) has crossed 100% and is at 96.9% as of 2014-15. Between 2008-09 and 

2014-15, the proportion of students enrolled in class 1-8 in government schools 

declined from 71% to 62%. 17 This decline implies an increasing trend towards 

private schooling or NFE. The under-privileged or the poor tend to shift toward 

NFE due to various reasons. 

Keeping in mind the vast size and large population of our country making a 

legislation for the whole country isn't enough, its implementation is as 

important. It takes a huge man force to make people aware about the scheme 

introduced by the government, and a lot more effort to implement the scheme. It 

is very difficult to reach out to every segment of the society and equip them 

with proper resources. 

 

 
 

16 ISCED 2011 
17 Overview of School Education in India, PRS Legislative Research 
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Hence, here NFE comes into picture, the NGO’s – volunteers who work  

towards NFE are able to successfully reach out to these small segments of our 

society. These organizations are able to directly learn about their problems and 

help them accordingly. 

A question may arise that to reach out to the smaller segments the government 

has equipped Municipalities/Panchayats, still why aren't they able to reach out 

to people? All the municipalities/panchayats do not have the required funds and 

resources to implement the schemes. There are instances where there are 

Municipality schools, but the parents do not send their children to these schools 

because of the lack of resources that the school provides. To discuss the policy 

framework for Implementation of the Right of Children to Free and Compulsory 

Education ACT 2009 in Schools in the NCT of Delhi, a report was formulated 

through which it was brought to the notice of the committee that even in this 

very academic year(2009-10) itself, ad hoc decisions were apparently taken in 

the MCD resulting in i) mid-session introduction of English medium classes in 

selected MCD schools; ii) mid-session transfer of teachers. These problems 

were few of the problems faced by MCD schools. The committed suggested that 

it was perhaps because of the absence of a ‘buffer zone’ of professionally and 

managerially qualified personnel who could guide the expert implementation of 

policy decisions.18
 

Introduction of NFE in India 

 

The early traces of the introduction of NFE in India can be seen in the 

Recommendations of the Kothari Commission, 1964-6619. The Commission 

made significant recommendations in the field of NFE. On the basis of the 

recommendations of the Commission, the National Policy on Education, 1986 

was formulated. The Policy promised to reinforce the NFE schemes for school 

18Report of the Committee on Development of a Policy Framework for Implementation of the Right of Children 

to Free and Compulsory Education ACT 2009 in Schools in the NCT of Delhi 
19 National Education Commission, 1964-66 
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drop-outs, for children from habitations without schools, working children and 

girls who cannot attend whole-day schools and institutions with the required 

resources and to strengthen and enlarge the programmes that support this 

cause.20 This was inspired by the Jomtien Declaration that called for non-formal 

avenues for the out-of-school children. 

The schemes hence introduced for the enhancement of NFE came under the 

Ministry of Human Resource Development (MHRD). Achievement of universal 

education and promotion of NFE has since been the desired aim of the 

government. 

Why Non Formal Education is important? 

 

The literacy rate in India as of the 2011 census is 74.04%21, there is still a long 

way to go towards a better and literate society which our constitution makers 

desired. Formal education lacks the ability to cope with realistic demand of 

learners. Non-formal education is a new thrust forwarded to accelerate the pace 

of development in self-expression, carving the purpose of viable alternative in a 

developing society. 22The Non Formal Education holds strong roots in Indian 

Society. India being a developing nation, the government requires NFE to act as 

an important pillar to help them reach out to people and provide them with 

facilities. Without the help of NFE it becomes impossible to reach out to the 

under privileged groups. 

NFE aims at certain abilities of an individual —(i) stimulate intellectual, logical 

and epistemological process and (ii) instill in his a new awareness of his 

unlimited possibilities and capacities of action.23 The NFE targets the smaller 

groups of our society who do not have resources. They not only provide them 

 
 

20 National Policy on Education, 1986 
21 Census of India, 2011 
22Indu Pandit t Non-formal Education t A Perspective. 13AE. Vol. 41. No. 12. Dec. 1980. p. 13.  

23Bonanni. C. i Education for Human Needs s NFE Field Experiences and Designs. Indian Adult Education 
Association. New Delhi 1982. pp. 4-5. 
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with education, they help them get out of their problems by giving them a way 

out poverty stricken way of livelihood. They equip them with possibilities and 

capacities to take action and help their family come out of the vicious cycle of 

poverty that they had been stuck in forever. 

There is a high dropout rate in schools in higher education. Almost 17% of 

children have dropped out of their school in the year 2014-15.24 This huge 

dropout rate can be due to various reasons. NFE provides a platform to these 

dropouts so that they can restart from where they left. NFE provides you with 

enough guidance and personal help to restart your academic career which is not 

possible in formal education. It not only provides you with academic knowledge 

but help you build skills, so that you can seek jobs after completion of your 

education. 

Trust in NFE is another factor why it should be promoted. There are instances 

where parents are well aware about the schemes provided by the government 

but still they do not want to send their children to government school, this is due 

to lack of trust in government schools. They prefer that their children get his/her 

education from a person who is known to them; in this case the NGO’s and 

volunteers. Parents hold a trust on them because they are able to personally 

reach out to them and form a rapport with the parents and children. 

Suggestions and Conclusion (rough) 

 

Since the release of the report by the Kothari Committee in 1966, it has been the 

government's goal to universalize primary education and with that promote the 

non-formal way of education. Even after the introduction of the National Policy 

on Education in 1986, no hardcore steps were taken to promote NFE and 

provide it with a recognizable ground. 

 

 

 
 

24 Overview of school education in India, PRS Legislative Research 
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NGOs are the organization that have been the major providers of NFE to under- 

privileged children. They have played a huge role in helping the country  

achieve the goal of universal primary education. The question arises about the 

type of education that these NGOs provide. Majority of the NGOs in India 

provide basic vocational education or NFE to the needy children and motivate 

them to move towards formal education. The concerning factor here  is  that 

such a vast number of children are provided with unsupervised education. 

Volunteers, bus schools, local NGOs, each of them follow their own  

curriculum. This non-supervision can lead towards negative effects of such 

programs such as child labour. To prevent this from happening and promoting 

the organizations that take up the task to achieve universal primary education, 

the government needs to come up with better programs and schemes that 

provide support to such organizations. 

The government needs to create and strengthen educational institutions at 

decentralized local levels. An 'educational referral' that takes professional 

support right down to the village school needs to be developed. 

The government needs to create an enabling environment to encourage 

participation of NGOs of different kinds. Promoting NGOs and uplifting their 

innovative educational models can help the these institutions reach out to people 

more efficiently. NGOs could be small resource groups to assist at the field 

level, to catalyze innovations in schools and clusters; they could collaborate 

with key educational institutions of the Government for curriculum reform, 

training or improvement of education management. This will also allow the 

government at some level to manage the education being imparted in these 

institutions and help provide a certain standard which will better the quality of 

education. 

Annual Report of the Department of Education, MHRD, 1998 indicates that- 

"Currently 825 voluntary agencies are being funded by the Central Government 
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to run NFE centers all over the country." The number of NFE centres is now 

approximately 3.00 lakhs and it covers about 75.00 lakh children. 24 States/UTs 

are implementing this scheme and 1.18 lakh centres are being run exclusively 

for girls by State Governments for which the Central Government provides 90% 

assistance. Also 60% assistance is provided by the Central Government for co- 

ed centres run by the State Governments. Even after these initiatives by the 

government, an evaluation carried out by the PEO revealed that both Central 

and State Governments have been slow in providing funds to these NFE centers. 

The conditions under which these centers are run have been found to be poor 

and accommodation.25
 

In conclusion, it can be seen that our country still has a long way to reach its 

goal of providing universal primary education. Despite of a number of schemes 

being brought out by the government, poor implementation and lack of proper 

supervision have shown to be the major areas where the government needs to 

put its focus. Ensuring that education reaches even to the remote and weaker 

sections of the society is the task at hand. To accomplish this the government 

needs to consider alternate methods to formal education and must provide 

assistance to the organizations that have been successful in reaching out to the 

weaker sections. 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 
25 http://planningcommission.nic.in/plans/mta/mta-9702/mta-ch12.pdf 

http://planningcommission.nic.in/plans/mta/mta-9702/mta-ch12.pdf
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10. Are the animal laws strong enough to protect them? 

Himaanshu Mishra 

ICFAI University ,Dehradun(2 nd year BBA LLB (Hons.) 

 

 

In developing countries like India. Everyone is busy in creating more jobs, 

developing new 

technologies and developing everything can. But while we getting ready with 

technological 

development, we are seeing new records of inhumanity not only with people but 

also with 

animals. However one more thing is this is not happening in the developing 

countries but also in 

the developed countries like USA .In North America the hunting is not illegal. 

In this age where so many species of animals are on the verge of extinction and 

many are 

endangered, there are no strict steps taken neither by the government or the 

others. Even some 

countries believe that hunting is good practice to maintain to balance. 1 North 

America claims that 

their hunting practices have been improved a lot as compared to the 1800’s and 

they have 

introduced certain principles which they call as “North American Model of 

Wildlife 

Conservation” and there are seven features which make them distinct. Can we 

really call a 

country like this a developed country? 2 According to a report less than 5% of 

the U.S population 

takes part in the hunting in which almost 40 percent of hunters slaughter and 

main millions of 

animals on public land every year and there are certain more estimates which 

tells poachers kill 
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animals illegally .During hunting many animals endure prolonged painful 

deaths. This occurs 

because of the many reasons like usage of archeries, which injure them badly 

and they suffer a 

painful death and there are many other ways due to which animals suffer severe 

injuries and die 

a painful death. A British study of deer hunting found that 11 percent of deer 

who’d been killed 

by hunters died only after being shot two or more times and that some wounded 

deer suffered for 

more than 15 minutes before dying. Hunting disturbs movement and hibernation 

designs and 

wrecks families. For creatures, for example, wolves, who mate forever and live 

in affectionate 

nuclear families, chasing can decimate whole networks. The pressure that 

chased creatures 

endure brought about by dread and the unpreventable boisterous clamors and 

other bustle that 

seekers make additionally seriously bargains their typical dietary patterns, 

making it difficult for 

them to store the fat and vitality that they need so as to endure the winter. There 

are various 

others ways in which hunting is destroying our ecosystem. 

Now coming back to a country like India where hunting is banned by the 

government under 

Wildlife (Protection) Act, 1972 but there are reports that still shows that illegal 

hunting was going on in around 23 states of about 114 mammal species 3 . And 

these are just the rough reports 

in reality nobody really knows that how many animals are being poached or 

hunted every day. 

Just for mere cash some are destroying our ecosystem and nobody is taking a 

strict action to stop. 
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Even if we leave the topic of poaching and hunting for time being things like 

national parks and 

zoo scare me. While most of the people see that these are the places where the 

animals are 

protected but still we can see people vising these places just to see. In national 

parks where they 

are tried to keep in natural environment the continuous vehicle sound and 

pollution must be 

disturbing their living in ways. Sometimes it seems like it has become more of a 

business rather 

than protection. Similar kind of scenario is with the zoo’s where various variety 

of animals are 

being caged and kept long away from their natural environment , just for 

educational purposes. 

Some zoos don’t even have a proper supply of food and water for them. 

Continuously we are 

destroying their environment by mining or by creating roadways or railways 

due to which the 

wild animals are forced to come out of their habitat. 4 A recent report clearly 

states that hat 49 

elephants were killed in Railway accidents between 2016-18 (nine in 2015-16, 

21 casualties in 

2016-17 and 19 in 2017-18). In the same 3-year period, three tigers were killed 

in road accidents 

while eight tigers were mowed down by trains. Three lions died in a train 

accident in the Amerli 

district of Gujarat in December 2018. Prior to this, 10 lions died in railway and 

road accidents 

between 2016-2018. Another danger is hanging electric wires which become a 

big threat for the 

wildlife due to which around 461 elephants were electrocuted in different parts 

of the country. 
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5 

In our country various animals suffer from cruelty which vary widely from 

beating them to death 

or by throwing them live In fire or even worst by raping them and there certain 

reports that need 

to be entertained here itself 

men dragged a dog tied to one of their bikes for two kilometres 

A drunk man killed a stray dog by standing on it for over an hour 

A man kicked puppy to death, then assaulted a woman for lodging complaint 

A Mumbai man was arrested for raping a stray dog 

Four stray dogs were burnt alive, 16 others poisoned in Pune’s Baner 

 

 

 
19,028 animal cruelty cases 5 were reported in Mumbai over 5 years but not a 

single arrest .These 

are very few that has been reported and many reports like this go unnoticeably. 

And it’s really a 

question is our humanity dead? And if we will search there is a whole list of this 

kind of cases. 

This things are happening just because our law is not that strong to hold them or 

to stop them 

from this kind of activities. The Prevention of Cruelty to Animals Act,  1960 

was amended back 

in 1982 which imposes a maximum penalty of Rs 50, however there has been an 

amendment I 

year 2011 but it is still undergoing ratification. Though many people and  

NGO’s are taking part 

to save animals from these kind of incidents but still it’s not enough. Article 51 

(G) states the 

following: “It shall be the duty of every citizen of India to protect and improve 

the natural 
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environment including forests,   lakes,   rivers  and  wild life,  and  to have 

compassion for living 

creatures.&quot; 

Similar hot topic that is always covered by the media “Jallikattu” which Cleary 

shows how our 

law is failing miserably. In this event Exhausted and dehydrated animals were 

forced to 

participate in jallikattu after standing in queues the night before for as long as 

16 hours without 

adequate shelter or sufficient water and feed. They were yanked roughly by 

nose ropes, causing 

their nostrils to bleed, and many collapsed from exhaustion and dehydration 

after the events. 

Such abuse at jallikattu events leads to severe injuries, including broken bones, 

and even to the 

death of humans as well as bulls. From January 2017 to the end of April 2019, 

at least 43 

humans, 14 bulls and one cow were killed, as calculated from news reports. The 

actual numbers 

are likely higher. Exacerbating the problem is the fact that none of the 

regulations hold jallikattu 

organizers or bull abusers suitably accountable or liable for punishment 6 . This 

loophole in the 

legislation gives them a free pass to continue abusing bulls and putting humans 

in harm’s way. 

Another issue that many people facing are stray cattle’s. Most of these cows 

come from illegal or 

unregistered roadside dairies and cattle sheds, many are actually left by owners 

because they 

become old, stop giving milk or they cannot afford them any further. Non- 

milking cattle are also 
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left loose to save on their feed. The owners, after milking the cattle, let them 

loose so that they 

can graze outside. Non-milking cattle are also left loose to save on their feed. 

They block the 

way and at night time its quite hard for the drivers to spot the cattle that lead to 

major accidents. 

 
 

The world animal protection organization has given India - C grade 7 for animal 

protection which 

clearly states that there is a big gap in the laws that need to be filled 

Conclusion- 

All the above mentioned scenarios clearly states that there is need of more strict 

laws and more 

people on the ground to control all these events. The orders given by the court 

on should be 

made Mandatory for all the people. Longer duration of imprisonment and high 

amount of fine 

should be introduced. More shelter homes and sterilization programs should be 

introduced. 
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11. THE KHAP &#39;S GHASTFUL INVINCIBLE JUSTICE: DOES IT 

HAVE ANY END? 

 
 

ABSTRACT 

 

 
Supreme Court in April 2011 in Arumugam Servai v State of Tamil Nadu 1 

declared the ‘Khap 

panchayat’ illegal and regarded them as kangaroo courts. After that recently in 

Shakti Vahini 

v. Union of India and Ors. 2 Supreme Court again issued a warning against the 

manner in 

which Khap’s are functioning. Before this judgement, there was nothing to 

regulate Khap’s 

working, operating majorly in the northern part of India. The Article tries to dig 

deep into 

this ominous justice delivery system and why it is even though held illegal by 

the Apex Court, 

popular among the natives. The article also talks about the history of Khap 

Panchayats and 

how they are able to gain such popularity. In the end, the author tried to point 

out the need to 

concentrate their influence and stop them acting as the pseudo judiciary by 

forwarding 

arguments in the same regard. 

 

 

 
INTRODUCTION 

 

 
Khaps are traditional panchayats which perform quasi-judicial functions and are 

popular in 
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the villages of the northern part of India. Kaswan an eminent sociologist defined 

the Khap as 

&quot;the multi-village panchayats&quot;. 3 Khap’s are well known for their 

controversial judgments; it is 

not a big deal for them to order for raping or killing someone. The Khap 

pronounce their 

judgments on the basis of millennial customs and traditions and are always in 

the headlines of 

the leading newspaper for mocking the law in one way or another. Nowadays 

the word 

‘Khap’, if we observe closely became a synonym to the words ‘cruelty’ and 

‘heinousness’. At 

least, considering the trends of the controversial judgments delivered by this so- 

called ‘justice 

delivering’ body, this contention seems to have some merit. 

Their diktats are so heinous that they are compared with the Taliban&#39;s 

diktats. “Without any 

judicial power vested in them, these self-appointed village courts in India’s rural 

heartland 

has been dispensing crude, medieval justice.” 4 

Khap performs all the three types of functions, i.e., Executive, Legislative and 

Judicial in the 

areas of their dominance. They are wholly illegal body flourishing below the 

nose of the 

government. The elder persons who oversee this Khap’s are more of like a  

social dictator. 

Khaps work in an illegal parallel authority to the government which does not 

have any 

correspondence with the constitution of India. 

 

 
But irony is that government on the place of seeking to minimize their influence 

recognised 



101 
 

them as an essential part of society and promoted them as alternative dispute 

redressal option. 

Whenever the Khap delivered any controversial judgment the government 

considered it only 

as a law and order flaw and did not put a check on the manner of their working. 

 

 
The ‘judgements’ pronounced by Khap are of such nature that they confronting 

the very 

fundamental rights guaranteed by the constitution of India to its citizens. 

Recently Supreme 

Court in the Shakti Vahini case 5 put on forth some guidelines to regulate their 

totalitarian 

manipulation. Before this the Supreme Court in the judgment of Arumugam 

Servai v State of Tamil Nadu observed them being barbaric and regarded them 

as kangaroo courts operating 

illegally. 6 But any of these Supreme Court rulings in a sense are ineffective on 

the Khaps. 

 
 

THE HISTORY OF KHAP 

 

 
Khap is derived from the Sanskrit word ’kashtrap’ which means ‘domain’. It 

means an 

institution which exercises its full control or sovereignty over a particular area. 

7 They are on 

the name of ‘gotra’ or clan dominant in that particular area, for example, Dahiya 

Khap, Malik 

Khap etc. or by the name of the geographical area of their influence, for 

example, Bawal 

Khap. The group of all the Khap panchayats is known as the ‘Sarv Khap 

Panchayat’. 

Khap is a group of high castes elderly persons (generally Jats) performing 

quasi-judicial 
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functions. They are well-liked and popular in the Jat-dominated areas including 

western Uttar 

Pradesh, Haryana, and parts of Rajasthan. 8 The exact date regarding the origins 

of Khap is 

unknown still it is believed that they started back in 600 AD. 9 It is contended 

that the Khap’s 

are originated as an intra-dispute resolution forum among the tribes way back 

even before 

feudalism came into existence in agrarian societies. But presently they became 

dominantly 

the Jat&#39;s institution. 

There is evidence that Mughal ruler Akbar gave due regard to the Khap 

panchayats authority 

and gave a charter to the ‘Balian’ Khap of western UP. 10 It is contended that 

Khap fought 

against the oppressive ruling of Aurangzeb towards Hindus and even fought 

against the 

British government in 1857 War. The Influence of the Khap was also 

determined by the 

Britishers, they appointed leaders of Khap’s as “Zaildars” for a group of  

villages to exercise 

their control on “Nambardar”. 

But with the time and especially in the post-colonial era they started to take an 

active part in 

politics and field their candidates. Especially in recent times, they delivered 

very 

controversially in the name of Parmpara (tradition) and Pratishtha (Prestige) 

judgments which 

made them notorious in the whole of the country. 

 

 
WHY KHAP’S ARE POPULAR AMONG THE PEOPLE? 
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The question which comes in mind that even after the Khap is barbaric and 

operating 

illegally, why they are popular among the natives? The answer to this question 

lies in the 

history of the Khap’s and its impression among natives as easy and better 

dispute resolution 

forum, than that of the mainline judiciary. For them, it is easy to approach the 

Khap’s as 

compared to the court and also Khap is less expensive as people do not need to 

hire lawyers 

and to pay court fees. The other thing and one of the most important factor due 

to which 

people rather than going to courts prefer khap is time, the Khap’s gives decision 

in just one or 

two hearing on the other side courts generally take much longer time in 

delivering the 

judgments and there is always scope of further appeal which in result delays the 

final verdict. 

A recent survey done by Daksh, a civil society organization showed that more 

than 60% of 

the respondents believed that the delay in their own cases was due to the judge 

not passing 

orders quickly enough. 11 This mentality also promotes the allegiance of locals 

towards Khap’s 

as the members/judges of these generally are the elders of their society whom 

they know and 

does not find them biased unlike that of the court where the judge is someone 

about whom 

they do not even hear of. 

The Khap’s, as argued by them are functioning since the time of Mahabharata 

which in result 
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also one of the most important reasons to infuse the allegiance of people 

towards the Khap as 

being a mythological institution. The another firm reason for the popularity of 

Khap is the 

illiteracy among the people due to which it became very difficult for them to 

understand the 

legal procedures of the court and other such formalities and to get actively 

indulge in the 

proceedings of the court, while in case of Khap even for an illiterate person it is 

quite simple 

to understand the proceedings and take active part in them as there are no such 

formalities or 

hectic legal procedures are involved. These facts collectively make people 

choose Khap on 

the place of Courts (judiciary) as it easy for them to do so. 

THE SUPREME COURT AND KHAP 

 
The Supreme Court delivered two major decisions in relation to the Khap 

panchayats. The 

first it delivered in the year 2011 in the case Arumugam Servai v State of Tamil 

Nadu 12 and 

second in a Writ petition filed by an NGO, Shakti Vahini. 13 Both of the cases 

were filed by 

the plaintiff with a prayer to ban the Khap. 

In the case of Arumugam Servai, the two-judge bench comprising of Justice M. 

Katju and 

Justice G. S. Mishra observed Khap panchayat univocally as illegal. 

Justice M. Katju penning the judgement for him as well as Justice G. S. Mishra 

observed that 

the Khap Panchayat’s “[….] fully Illegal and has to be ruthlessly stamped out.” 

14 He also 
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regarded their actions as barbarian and is the result of feudal mentality 

prevailing in the areas 

of their influence. 

The second case, i.e., Shakti Vahini case is majorly centered upon the honour 

killing, 

prevailing in Khap dominated areas. But it is also very important as it put a 

check on the 

unchallenged power of Khap and provided for certain guidelines, to regulate 

their working 

and if the executive failed to adhere with them, it also provided with harsh 

punishment for the 

same. The court held that the Khap does not confer with any legal authority and 

observed that 

“The Khap Panchayats or any such assembly should not take the law into their 

hands and 

further cannot assume the character of law implementing agency [……]. [….] 

Their activities 

are to be stopped in entirely. There is no other alternative. What is illegal cannot 

commend 

recognition or acceptance.” 15 

It is evident from the judgment given by the Supreme Court in both of the cases 

that its 

intention is to tame the increasing influence of the Khap. The Supreme Court 

objective is 

very clear regarding the Khap’s in its judgments but all of these judgments 

don’t prove to be 

any hitch in the working of Khap. 

The supreme court delivered some other judgments in which Khaps are directly 

or indirectly 

involved, yet the Supreme Court is not able to conquer this tragedy named 

Khap, the reason 
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may be most of the cases in which Khap attracted the attraction of Supreme 

Court are related 

with specific issues like honor killings, due to which Supreme Court did not 

able took any 

significant step against them. 

 

 

 
CONCLUSION 

 

 
The Khap’s diktats are known for being barbaric. They are working in India as 

another 

stronghold against the very spirit of India Democracy. The Khap’s impact is so 

strong that 

not even a single government is able to take any strict action against them. 

The Jats constitute about 29 % of the total population of Haryana alone. 16 

Owing to their 

population, power and vote percentage the government is very reluctant in 

taking any action 

against them. Due to such unchallenged authority and intrinsic weakness of the 

Panchayati 

Raj system in the said parts the Khap Panchayats easily got the ground for their 

horrific 

ruling. 

It is evident that even though Apex court made its view clear regarding them 

and regarded 

them as an illegal body, it unable to put a limit on them and stop them from 

violating the laws 

or delivering judgments which tend to take away the rights of individuals. The 

Influence of 

the Khap is becoming deep and profound day by day, if not limited now will 

stand up as a 
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stronghold against the very spirit of our democracy. Martin Luther King once 

remarked that 

“Injustice anywhere is a threat to justice everywhere” and the modus operandi 

of Khap is 

indeed unjust in other words it more of like a threat for not only the part of its 

dominance but 

whole of the country. It should be established that whenever Khap oversteps the 

law, they 

will face the full force of the Law. 

To limit their influence the steps should be taken in mass. The first step in this 

line should be 

taken  to strengthen the democratically elected panchayats of  the Khap 

influenced areas, also 

mass awareness programs about the judiciary and judicial system should be 

launched in these 

areas. People through such program should also be awaked that such anarchist 

and 

unconstitutional institution are of no good and they are only unlawful bodies 

who are 

operating in their own interest and not in the interest of Public. Last but not 

least, the 

executive and majorly politicians should keep aside their political interest have 

to show some 

willingness to uproot their influence. 
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12. CRIMINAL CONSPIRACY- A CRIMINAL AGREEMENT 

IN WRITING AND PRACTICSE 

Nupur Priyadarshi 

NUSRL, Ranchi 

 

 
 

The gradual evolution of the law of conspiracy, its widened scope and general 

application can be traced in close association with the law of principal and 

accessory.26At Common law, Conspiracy had its origin primarily as a civil 

wrong. It was originally used to explain the acts of agreement of those who 

combined to carry on legal proceedings in a vexatious or improper way.27 In 

India the Law relating to criminal Conspiracy is contained by Indian Penal 

Code, 1860. The provision was inserted by virtue of Criminal Law 

(Amendment) Act, 1913. Conspiracy under the Indian penal code originally was 

punishable only in two forms:- 

1. Conspiracy by way of abetment 

 

2. Conspiracy involved in certain offence. 

 

In former an act or illegal omission must take place in pursuance of conspiracy 

in order to be punishable while in the latter membership suffices to establish the 

charge of conspiracy. However the law of conspiracy was widened in 1870 by 

insertion of Section 121A, IPC. Under Section 121A, it is an offence to conspire 

to commit any of the offences punishable by section 121 of the Indian Penal 

Code, or to conspire to overawe by means of criminal force the Government of 

India, or any local government. Under this section it was not necessary that any 

act or illegal omission should take place in pursuance thereof, if an act or illegal 

omission take place in pursuance of that conspiracy, and in order of doing that 

 
26 Russell on crime, 12th Edn, (1964) Vol. 1, p 200 -203. 
27 Sir James Stephen, A History of the Criminal Law of England, 227 ( Macmillan and Co. London, 1883). 
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thing, it was punishable. In respect of the offences particularized in section 

121A, conspiracy per se was not an offence under the Indian Penal Code until 

Criminal Law Amendment Act of 1913.28
 

 DEFINING CONSPIRACY 

 
Under Indian Penal Code 1860, Section 120A as contained in Chapter V-A 

defines the offence of criminal conspiracy. Section 120A reads as under- 

120A. Definition of criminal conspiracy- 

 

When two or more persons agree to do, or cause to be done,- 

 

1. an illegal act, or 

 

2. an act which is not illegal by illegal means, Such an agreement is 

designated a criminal conspiracy. Provided that no agreement except an 

agreement to commit an offence shall amount to a criminal conspiracy 

unless some act besides the agreement is done by one or more parties to  

such agreement in pursuance thereof. Explanation attached to the Section 

provides that it is immaterial whether the illegal act is the ultimate object of 

such agreement, or is merely incidental to that object. 

According to the Halsbury’s Laws of England29- The essence of the offences 

of both statutory and common law conspiracy is the fact of combination by 

agreement. The agreement may be express or implied, or in part express and 

in part implied. The conspiracy arises and the offence is committed as soon 

as the agreement is made; and the offence continues to be committed so long 

as the combination persists, that is until the conspiratorial agreement is 

terminated by completion of its performance or by abandonment or 

frustration or however it may be. The actus reus in a conspiracy is therefore 

the agreement for the execution of the unlawful conduct, not the execution of 

28 Gaur K.D, The Indian Penal Code,212 ( Universal Law Publication , 4th edn , 2009, Delhi). 
29 Halsbury’s Laws of England, 73, (5th Edn., Vol.25). 
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it. It is not enough that two or more persons pursued the same unlawful 

object at the same time or in the same place; it is necessary to show a 

meeting of minds, a consensus to affect an unlawful purpose. It is not, 

however, necessary that each conspirator should have been in 

communication with every other 

 PURPOSE OF INSERTION OF SECTION 120A & 120B 

 
The underlying purpose for the insertion of Sections 120A and 120B IPC was to 

make a mere agreement to do an illegal act or an act which is not illegal by 

illegal means punishable under law. The criminal thoughts in the mind when 

take concrete shape of an agreement to do or cause to be done an illegal act or 

an act which is not illegal by illegal means than even if nothing further is done 

an agreement is designated as a criminal conspiracy. The proviso to Section 

120A engrafts a limitation that no agreement except an agreement to commit an 

offence shall amount to a criminal conspiracy unless some act besides the 

agreement is done by one or more parties to such agreement in pursuance 

thereof.30
 

 INGREDIENTS OF CRIMINAL CONSPIRACY 

 
The ingredients of criminal conspiracy under section 120 A can be divided as 

following- 

 

1. That there must be an agreement between the persons who are alleged 

to conspire; and 

2. That the agreement should be 

a) for doing an illegal act or 

b) for doing by illegal means a lawful act. 
 

 

 
 

30 Mukesh & Anr v. State for NTC of Delhi & Ors, Criminal Appeal No: 609 -610 / 2017, Decided on 

05.05.2017, Supreme Court of India. 
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A conspiracy is a continuing offence which continues to subsist till it is 

executed or rescinded or frustrated by choice of necessity. During this 

subsistence, any act done by one of the parties to it related to the agreement, 

will come under the purview of this section. 

 
In Pratapbhai Hamirbhai Solanki v. State of Gujarat and another31, the 

Hon’ble Supreme Court explained the ingredients of criminal conspiracy as 

under- 

 
The most important ingredient of the offence being the agreement between two 

or more persons to do an illegal act. In a case where criminal conspiracy is 

alleged, the court must inquire whether the two persons are independently 

pursuing the same end or they have come together to pursue the unlawful  

object. The former does not render them conspirators but the latter does. For the 

offence of conspiracy some kind of physical manifestation of agreement is 

required to be established. The express agreement need not be proved. The 

evidence as to the transmission of thoughts sharing the unlawful act is not 

sufficient. A conspiracy is a continuing offence which continues to subsist till it 

is executed or rescinded or frustrated by choice of necessity. During its 

subsistence whenever any one of the conspirators does an act or a series of acts, 

he would be held guilty under Section 120- B of the Penal Code, 1860. 

 
1. Two or more persons needed- 

In Topandas v State of Bombay32, it was held that there must be two or more 

persons and one person alone can never be held guilty of criminal trespass 

for the simple reason that one cannot conspire with oneself. 

In Bimbadhar Pradhan v State of Orrisa33, it was held that it is not essential 
 

 
31  (2013) 1 SCC 613. 
32  (1955) 2 SCR 881. 
33 AIR 1956 SC 469. 
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that more than one person should be convicted of the offence of criminal 

conspiracy. All that is required is that the position is such that the court is 

aware that two or more persons were actually concerned in the criminal 

conspiracy. 

 
Under the common law since husband and wife constitute one person there 

cannot be any conspiracy to commit an offence if husband and wife are the 

only parties to an agreement. However, this state of law does not exist in 

India, where husband and wife by themselves alone can be parties to a 

criminal conspiracy. It was held in R v Charstny34that where the husband is  

a party with some others in a conspiracy and his wife joined him in that with 

knowledge that he was involved with others to commit an unlawful act; she 

would be guilty of criminal conspiracy. 

 

 

 

2. Agreement is the gist of offence- 

Meeting of minds is an essential. However, mere knowledge or discussion is not 

sufficient. It is intention to commit crime and joining hands with persons 

having the same intention. It would not be enough for the offence of 

conspiracy when some of the accused merely entertained a wish that offence 

be committed. In the absence of an agreement, a mere thought to commit a 

crime doesn’t constitute the offence. The offence of conspiracy is a 

substantive offence. It renders the mere agreement to commit an offence 

punishable even if no offence takes place pursuant to that agreement. 

There is a clear difference between an agreement to commit an offence and 

an agreement of which either the object or methods employed are illegal but 

do not constitute an offence. In the case of the former, the criminal 

 
34 (1991) 1 WLR 1381 (CA). 
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conspiracy is completed by the act of agreement; in the case of latter, there 

must be some act done by one or more of the parties to the agreement to 

effect the object thereof, that is, there must be an overt act. 

 
3. Participation 

It is not necessary that all conspirators should participate from the 

inception to the end of the conspiracy; some may join the conspiracy after 

the time when such intention was first entertained by any one of them and 

some others may quit from the conspiracy. 

Where in pursuance of the agreement the conspirators commit offences 

individually or adopt illegal means to do a legal act which has a nexus to the 

object of conspiracy, all of them will be liable for such offences even if some 

of them have not actively participated in the commission of those offences. It 

is not necessary that all the conspirators must know each and every detail of 

conspiracy. Neither is it necessary that every one of the conspirators takes 

active part in the commission of each and every conspiratorial act. Even if 

some steps are resorted to by one or two of the conspirators without the 

knowledge of the others it will not affect the culpability of those others when 

they are associated with the object of the conspiracy. The reason is that 

criminal acts done in furtherance of a conspiracy may be sufficiently 

dependent upon the encouragement and Support of the group as a whole to 

warrant treating each member as a casual agent to each act. 

 
4. Actus Reus 

The actus reus in a conspiracy is the agreement to execute the illegal conduct, 

not the execution of it. 

 
5. Overt Act 

In a case where the agreement is for accomplishment of an act which 
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itself constitutes an offence, then in that event, unless the Statute so requires, 

no overt act is necessary to be proved by the prosecution because criminal 

conspiracy becomes an offence once the agreement is established. Where  

the agreement between the accused is a conspiracy to do or continue to do 

something which is illegal, it is immaterial whether the agreement to any of 

the acts in furtherance of the commission of the offence do not strictly 

amount to an offence. 

 
In Nellai Ganesan v State35, a business man was in great need of money for 

completing the construction of a theatre complex. He was approached by a 

person who told him that his financer friend would help him with money. 

This was followed by a number of meetings between him and the team of 

financers during which the documents were executed and the money was 

given in form of cash. This cash was found to be counterfeit currency and 

every member of the team was held to be guilty of criminal conspiracy and 

cheating under the Indian Penal Code. 

 
In Mir Naqvi Askari v CBI36, officials of a nationalized bank in violation of 

departmental instructions allowed advanced credits on banker’s cheques to 

the account of a customer dealing in securities. Advanced credits for allowed 

before the cheques were sent for clearance and in some cases even before the 

checks were received. This allowed the customer to take pecuniary 

advantage by over drawing money from his account which he was not 

entitled to. Public funds were thus misused. They were held to be guilty 

under this section except for one of them because of lack of evidence. 

 

 

 

 

 

 
35 1991 Cr LJ 2157. 
36 (2009) 15 SCC 643. 
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 Applicability in today’s context 

As we saw above, criminal conspiracy under IPC is a substantive offence in 

itself and is punishable separately. However more often, the charge of criminal 

conspiracy is slapped on an accused person along-with the charge of a 

substantive offence under IPC or any other law which he may be accused of 

committing with other co-conspirators. It is not essential that the accused person 

must do an overt act, and mere agreement between two or more persons to 

commit an illegal act is sufficient to constitute the offence of criminal 

conspiracy. But in any case the standard of proof for the act of criminal 

conspiracy is the same as that of any other criminal offence i.e. beyond 

reasonable doubt. 

 
But the use of the offence of criminal conspiracy in contemporary times is 

not in accordance with the above stated settled principles of law. This has 

resulted in dilution of the law relating to conspiracy. 

 
In many cases today, the concept of ‘deemed presumption’ is applied, which is 

otherwise not available under the IPC. Undoubtedly, criminal conspiracies are 

hatched in secrecy and can only be perceived by actions of the participants, 

however that should not in any way dilute the standard of proof of “beyond 

reasonable doubt” that must be met by the prosecution. 

 
It has never been easy to get direct evidence for proving an offence under 

Section 120-A, which defines criminal conspiracy. Considering this fact, 

Section 10 of the Indian Evidence Act comes into play. 

 
This section can be divided into two parts: firstly where there is reasonable 

ground to believe that two or more persons have conspired to commit  an 

offence or an actionable wrong. Only when this condition precedent is satisfied, 
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the second part of the section comes into operation i.e. anything said, done or 

written by any one of such persons in reference to the common intention after 

the time when such intention was first entertained by any one of them is a 

relevant fact against each of the persons believed to be so conspiring as well for 

the purpose of proving the existence of the conspiracy.It is therefore necessary 

that a prima facie case of conspiracy has to be established for application of 

Section 10. The second part of section permits the use of evidence which 

otherwise could not be used against the accused person.37
 

 
CONCLUSION 

 

The basic concepts of criminal conspiracy as enumerated above are losing their 

essence, resulting in misuse of this provision to the detriment of proper 

manifestation of law on this subject. It has been observed that trial courts in 

India are not following these principles. What is being done is that first they 

look for evidence which may be permitted under Section 10 of the Evidence Act 

and then apply it to the facts of a case to presume existence of criminal 

conspiracy. 

 

The police and other investigating agencies, wanting to make someone an 

accused, in spite of a case having no evidence, use this age-old formula of 

invocation of Section 120-B IPC and bring all named in the charge sheet under 

its umbrella. 

 
There have been numerous instances of such invocation of Section 120B IPC, 

like in the Indira Gandhi murder case, where Balbir Singh was convicted by the 

trial court. His conviction was upheld by High Court, but he was ultimately 

acquitted by the Supreme Court. In the Parliament House Attack case, the trial 

court convicted all the accused, but the High Court acquitted SAR Gillani and 

 
37 Sardar Sardul Singh Caveeshar v. State of Maharashtra [(1964) 2 SCR 378]. 
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Afsan Guru. The Supreme Court ultimately upheld the judgment of the High 

Court for these two persons. Similarly, in the Jain Hawala case, the trial court 

framed charges against both VC Shukla and LK Advani along with the Jain 

Brothers. However, the High Court discharged them, an order which was 

confirmed by the Supreme Court by dismissing the appeal of the CBI. 

 
Thus it becomes clear that the prosecution must adduce evidence to prove that- 

 

1. the accused agreed to do or caused to be done an act; 

 

2. such an act was illegal or was to be done by illegal means within the meaning 

of IPC; 

 
3. Irrespective of whether some overt act was done by one of the accused in 

pursuance of the agreement. 
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INTRODUCTION: 
 

India's constitution upholds secularism and a sense of 

respect for the prevailing religious diversity. However, The 

Ayodhya Dispute regarding the demolition of Babri Masjid 

has been a counter narrative to India's secular nature. A 

mob of Hindu extremists demolished the mosque at 

Ayodhya arguing that the site marked the birth place of 

Lord Rama and there used to be a temple at that site before 

Mughal emperor Babur demolished it to erect a mosque. 

This dispute reflects the intolerance shared between the 

Hindu and Muslims in India and how under the rule of our 

current Prime Minister, Narendra Modi, this negative 

sentiment is becoming even stronger due to his  Hindu 

revivalist and extremist ideology.The cause of violence 

between the Hindus and the Muslims for many decades has 

been the Babri-masjid disputes in Ayodha each faith 

claiming the ownership of the disputed holy site. About 

500000 people including both Hindu and Muslims attend 

the Annual Ram festivals and both the faiths believe  that 

the well water found in the site has phenomenal healing 

properties. Hindus claimed that the place where the temple 

was built in 12thcentury in honor of lord Rama had stood 

and got destroyed during the reign of Babur was the site 

where the mosque stood. Hindus consider this particular site 

to be the birth place of Lord Rama, but also located the 

Babri Masjid. The question arises if an earlier Hindu temple 

was demolished or modified to create the mosque. 

HISTORY: 
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A controversial piece of land in the Ayodhya, Uttar Pradesh 

where Lord Ram, believed by Hindus was born is what is 

the Ram Janmabhoomi-Babri masjid case is centred about. 

In 1528 a mosque was built on the location which Hindus 

claimed as the Ram Janambhoomi. It was said that Mir Baqi 

had demolished a temple of Rama which was situated at the 

disputed site and constructed a mosque and named it Babri 

Masjid. In 1853 for the first time the incidents of religious 

violence came about.The British administration in 1859 

enclosed the location to separate the worship places with 

the inner court getting use by Muslims and the outer court 

by the Hindus. In 1949 Hindus allegedly placed Lord  

Ram’s idol inside the Babri Masjid.Muslims began to 

protest and with this the government declared the location a 

disputed area and locked the gates. In 1984 lead a 

committee to free the birth-place of Lord Rama and build 

the god’s temple at the location. The responsibility of the 

campaign was taken by Lal Krishna Advani,a BJP Leader. 

Muslims got peeved when the district Judge in 1986  

ordered the gates of the mosque to be opened for Hindus to 

worship Lord Rama and this lead the Muslims to form 

Babri Mosque action Committee in protest of the ruling. 

During 1989-1990 the campaign was intensified by VHP 

and they laid the foundation of the Ram Temple together 

with the Babri Mosque and also the volunteers belonging to 

VHP partially caused damage to Mosque and this lead to 

the intervention of the then Prime Minister Chandra 

Shekhar who tried to settle the matter through negotiation 

between the two communities but failed to do so. During 

1991-1992-2001 BJP had come into power in the state of 

Uttar Pradesh and some of the Hindu supporters which 

included the Hindu Kar-sevaks, Shiv Sena Party, the 

voluteers of VHP and the BJP demolished the Babri Masjid 

leading to nationwide communal riots between the Hindus 

and Muslims and also an pledge was taken by VHP to build 

the Ram Temple on the event of the anniversary of Babri 

Masjid’s demolition. During 2002 a train in Godhra,Gujarat 
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was attacked and it claimed atleast 58 lives of Hindu 

Activists and also an Ayodhya Cell was set up by the then 

Prime Minister Atal Bihari Vajpayee in his office and a 

senior official was appointed to hold talks with Hindu and 

Muslim Leaders and in 2003 a court-ordered survey was 

initiated by the Archaeological Survey of India to find 

whether a Ram temple existed at the disputed location and 

an evidence of the same was found which was objected by 

Muslims. Seven Hindu Leader provoked the demolition of 

Babri Masjid and Uttar Pradesh court brought charges 

against them but no charges were levelled against 

Advani.Babar’s general Mir Baqi in 1528 built the Babri 

mosque following the orders that were given by Babur after 

the destruction of the Ram Mandir. Regarding the issues the 

first recorded violent incident took place in 1853 at the time 

when Nawab Wajid reigned. To control the violence the 

British administration in 1859 was forced to erect a fence in 

the site to separate the places of worship so that the 

Muslims could use the inner court and the Hindus could use 

the outer court. A controversial incident took place in 1949 

where idols of Lord Rama appeared inside the mosque and 

it was alleged to have been placed by the Hindus and this 

incident led to huge protests by the Muslims and resulted to 

both the parties filing law suits against each other.38 To 

control the situation the government declared the premises 

as a disputed area and locked all the gates to  the 

site.Vishwa Hindu Parishad party lead the formation of a 

committee that was intended to unshackle the dispute and to 

carry out the building of a temple in the site and the leader 

of Janta Party Lal Krishna later took over in leading the 

campaign. Formation of the committees incited the order by 

the District judge to open the gates of the mosque and 

allowing the Hindus to worship and this decision again 

sparked the protest by people belonging to Muslim faith 

resulting in formation of the Babri Mosque Action 
 

 
 

38 https://www.thehindu.com/news/national/the-hindu-explains-the-babri-masjid-case/article21248813.ece 

http://www.thehindu.com/news/national/the-hindu-explains-the-babri-masjid-case/article21248813.ece
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Committee which was responsible for ensuring that there 

was no temple built near the mosque. 

THE CONFLICT: 

The Hindus regard the land in Ayodhya, on which the Babri 

Masjid was built in the year 1528, is the Ram Janmabhoomi. It 

has been said that one of Babur’s generals, Mir Baqi 

demolished a temple of Lord Ram in order to build the 

mosque, which was named after Babur himself (Babri Masjid). 

Meanwhile, both the communities prayed at the site. But in the 

year 1885, the head of Nirmohi Akhara had filed a petition, 

where he asked for permission to pray to Ram Lalla inside the 

Babri Masjid. The court did not grant the permission, but in 

1886, district Judge of Faizabad court Colonel FEA Chamier 

famously said that it was an unfortunate event that a mosque 

was built in a sacred place for Hindus, yet with the passage of 

more than three centuries, it was too late now. Similar petitions 

and judgements continued for a long time. 39The way the 

dispute has been reduced to a mere law and order situation and 

assigned culpability to particular sections of the society and the 

eventual treatment is a clear indication of a myopic mind set 

which disregards the overarching historical political and 

religious avenues. It is essentially a very simplistic approach 

and has been the bane of this controversy. The Supreme 

Court’s decision would be the deciding factor in the backdrop 

of the movement for building a Ram Temple at the disputed 

site. The Supreme Court, in April 2017, decided to revive the 

criminal conspiracy against the senior BJP leaders in the Babri 

Masjid demolition cases. 

COURT VERDICT: 

The recent Supreme Court order has asked for a harmonious, 

out-of-court settlement in the on-going dispute40. An Allahabad 

High Court ordered in 2010, saying that there should be a 

partition of the site in Ayodhya and distributed among the 

concerned parties, BJP leader Subramanian Swamy had urged 
 

39 https://capitalkhabar.in/index.php/lead/4582-ayodhya-dispute-controversy-conflict-no-conclusion 
40 https://www.financialexpress.com/india-news/ram-mandir-babri-masjid-dispute-all-you-need-to-know-about- 

the-long-standing-ayodhya-issue/596377/ 

http://www.financialexpress.com/tag/bharatiya-janata-party/
http://www.financialexpress.com/india-news/ram-mandir-babri-masjid-dispute-all-you-need-to-know-about-
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the Supreme Court to constitute a bench to hear a batch of 

petitions which had challenged the 2010 Allahabad High Court 

order. However, Supreme Court had said that it is a sensitive 

and sentimental issue and it’s best to be settled amicably. After 

the Babri Masjid demolition, the court had ordered a survey to 

investigate of a Ram temple on the site. Later evidence was 

found of such a temple under the mosque, which was again 

disputed. Later many BJP leaders were asked to stand trial for 

inciting the demolition of Babri Masjid. The issue, after 1992 

saw many disputable judgements, including the Liberhan 

Commission that was instituted in 1992 but it submitted its 

report in 2009. 17 years later, the report was submitted, and 

leaders like Atal Bihari Vajpayee, LK Advani, Murli Manohar 

Joshi, Uma Bharti, Kalyan Singh, Pramod Mahajan were found 

culpable. Recently, in March 2017, the apex court with a 

bench of Justices, Nariman and PC Ghose heard a CBI plea 

to invoke conspiracy charges against the top politicians but 

the court indicated that the charges won't be dropped. The 

final hearing over the disputed Ayodhya site, claimed by 

Hindus and Muslims, will begin on February 8 next year by 

a three-judge bench of the Supreme Court. 

CONCLUSION: 

The Babri-Masjid Demolition Case has led to more 

misunderstandings between the Hindu community as people 

are divided between supporting their religion by fighting for 

the building of the temple in Ayodhya and advocating for 

peace and harmony between the Hindus and the Muslim 

community. The daily controversy has led to formation of a 

more divided Hindu community which affects the future 

history of the community in a similar way the past events 

and struggles for liberation led to the current history of the 

past Hindu community. The dispute over this piece of land 

has time and again defined and then redefined state politics 

outfits and influenced the mind-sets of people throughout 

the country. Spanning across half a millennium, it predates 

empires – Mughal and British – and now even threatens to 

disrupt the fabric of modern India. It is definitely surprising 
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to see how a country like ours has managed to survive and 

develop at the same time, with the constant presence of 

such a massive communal tension for 70 years now 
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14 Non Formal Education: A growing need 
 

Mansi Gupta, National Law School Bengaluru. 

 
 

Education in India has always been a subject of great significance. Due to a 

literacy rate of as low as 18% at the time of Independence, removing illiteracy 

has been a huge task for the government. To deal with this the government 

introduced various schemes, the most recent and prevalent of them being the 

Right to Education (RTE) Act, 2009. The RTE Act finds its ground from Article 

21A of the Constitution which talks about providing free and compulsory 

primary education to children between the age of six and fourteen years. Being 

the second most populous country in the world, proper execution and outreach 

of the schemes formed by the legislative becomes very important. 

In a country as vast as India, the method of Non Formal Education (NFE) can 

provide the required level of outreach that the colossal population demands. 

NFE has been defined by UNESCO as "Education that is institutionalized, 

intentional and planned by an education provider. The defining characteristic  

of non-formal education is that it is an addition, alternative and/or a 

complement to formal education within the process of the lifelong learning of 

individuals. It is often provided to guarantee the right of access to education for 

all. It caters for people of all ages, but does not necessarily apply a continuous 

pathway-structure; it may be short in duration and/or low intensity, and it is 

typically provided in the form of short courses, workshops or seminars. Non- 

formal education mostly leads to qualifications that are not recognized as 

formal qualifications by the relevant national educational authorities or to no 

qualifications at all. Non-formal education can cover programmes contributing 

to adult and youth literacy and education for out-of-school children, as well as 
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programmes on life skills, work skills, and social or cultural development."41 

NFE is the most flexible way of providing necessary education to an individual 

disregarding the age of the person. The main objective of NFE is to motivate a 

person towards education and providing them the basic knowledge to enable 

them to earn their livelihood. 

Problems with government outreach 

 

After 70 years of Independence, over two crore children (NSS-2014) still 

remain out-of-school in India. The numbers themselves indicate the issue of 

outreach that the government faces as to this date. NFE can potentially prove to 

be the bridge that helps the government achieve the goal of universal primary 

education and help increase the outreach of the government to remote and under 

privileged sections of the society. 

Consequent to the enactment of RTE, enrolment for elementary education (class 

1-8) has crossed 100% and is at 96.9% as of 2014-15. Between 2008-09 and 

2014-15, the proportion of students enrolled in class 1-8 in government schools 

declined from 71% to 62%. 42 This decline implies an increasing trend towards 

private schooling or NFE. The under-privileged or the poor tend to shift toward 

NFE due to various reasons. 

Keeping in mind the vast size and large population of our country making a 

legislation for the whole country isn't enough, its implementation is as 

important. It takes a huge man force to make people aware about the scheme 

introduced by the government, and a lot more effort to implement the scheme. It 

is very difficult to reach out to every segment of the society and equip them 

with proper resources. 

Hence, here NFE comes into picture, the NGO’s – volunteers who work  

towards NFE are able to successfully reach out to these small segments of our 

41 ISCED 2011 
42 Overview of School Education in India, PRS Legislative Research 
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society. These organizations are able to directly learn about their problems and 

help them accordingly. 

A question may arise that to reach out to the smaller segments the government 

has equipped Municipalities/Panchayats, still why aren't they able to reach out 

to people? All the municipalities/panchayats do not have the required funds and 

resources to implement the schemes. There are instances where there are 

Municipality schools, but the parents do not send their children to these schools 

because of the lack of resources that the school provides. To discuss the policy 

framework for Implementation of the Right of Children to Free and Compulsory 

Education ACT 2009 in Schools in the NCT of Delhi, a report was formulated 

through which it was brought to the notice of the committee that even in this 

very academic year(2009-10) itself, ad hoc decisions were apparently taken in 

the MCD resulting in i) mid-session introduction of English medium classes in 

selected MCD schools; ii) mid-session transfer of teachers. These problems 

were few of the problems faced by MCD schools. The committed suggested that 

it was perhaps because of the absence of a ‘buffer zone’ of professionally and 

managerially qualified personnel who could guide the expert implementation of 

policy decisions.43
 

Introduction of NFE in India 

 

The early traces of the introduction of NFE in India can be seen in the 

Recommendations of the Kothari Commission, 1964-6644. The Commission 

made significant recommendations in the field of NFE. On the basis of the 

recommendations of the Commission, the National Policy on Education, 1986 

was formulated. The Policy promised to reinforce the NFE schemes for school 

drop-outs, for children from habitations without schools, working children and 

girls who cannot attend whole-day schools and institutions with the required 

43Report of the Committee on Development of a Policy Framework for Implementation of the Right of Children 

to Free and Compulsory Education ACT 2009 in Schools in the NCT of Delhi 
44 National Education Commission, 1964-66 
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resources and to strengthen and enlarge the programmes that support this 

cause.45 This was inspired by the Jomtien Declaration that called for non-formal 

avenues for the out-of-school children. 

The schemes hence introduced for the enhancement of NFE came under the 

Ministry of Human Resource Development (MHRD). Achievement of universal 

education and promotion of NFE has since been the desired aim of the 

government. 

Why Non Formal Education is important? 

 

The literacy rate in India as of the 2011 census is 74.04%46, there is still a long 

way to go towards a better and literate society which our constitution makers 

desired. Formal education lacks the ability to cope with realistic demand of 

learners. Non-formal education is a new thrust forwarded to accelerate the pace 

of development in self-expression, carving the purpose of viable alternative in a 

developing society. 47The Non Formal Education holds strong roots in Indian 

Society. India being a developing nation, the government requires NFE to act as 

an important pillar to help them reach out to people and provide them with 

facilities. Without the help of NFE it becomes impossible to reach out to the 

under privileged groups. 

NFE aims at certain abilities of an individual —(i) stimulate intellectual, logical 

and epistemological process and (ii) instill in his a new awareness of his 

unlimited possibilities and capacities of action.48 The NFE targets the smaller 

groups of our society who do not have resources. They not only provide them 

with education, they help them get out of their problems by giving them a way 

out poverty stricken way of livelihood. They equip them with possibilities and 

 
 

45 National Policy on Education, 1986 
46 Census of India, 2011 
47Indu Pandit t Non-formal Education t A Perspective. 13AE. Vol. 41. No. 12. Dec. 1980. p. 13.  

48Bonanni. C. i Education for Human Needs s NFE Field Experiences and Designs. Indian Adult Education 
Association. New Delhi 1982. pp. 4-5. 
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capacities to take action and help their family come out of the vicious cycle of 

poverty that they had been stuck in forever. 

There is a high dropout rate in schools in higher education. Almost 17% of 

children have dropped out of their school in the year 2014-15.49 This huge 

dropout rate can be due to various reasons. NFE provides a platform to these 

dropouts so that they can restart from where they left. NFE provides you with 

enough guidance and personal help to restart your academic career which is not 

possible in formal education. It not only provides you with academic knowledge 

but help you build skills, so that you can seek jobs after completion of your 

education. 

Trust in NFE is another factor why it should be promoted. There are instances 

where parents are well aware about the schemes provided by the government 

but still they do not want to send their children to government school, this is due 

to lack of trust in government schools. They prefer that their children get his/her 

education from a person who is known to them; in this case the NGO’s and 

volunteers. Parents hold a trust on them because they are able to personally 

reach out to them and form a rapport with the parents and children. 

Suggestions and Conclusion (rough) 

 

Since the release of the report by the Kothari Committee in 1966, it has been the 

government's goal to universalize primary education and with that promote the 

non-formal way of education. Even after the introduction of the National Policy 

on Education in 1986, no hardcore steps were taken to promote NFE and 

provide it with a recognizable ground. 

NGOs are the organization that have been the major providers of NFE to under- 

privileged children. They have played a huge role in helping the country  

achieve the goal of universal primary education. The question arises about the 

 

49 Overview of school education in India, PRS Legislative Research 
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type of education that these NGOs provide. Majority of the NGOs in India 

provide basic vocational education or NFE to the needy children and motivate 

them to move towards formal education. The concerning factor here  is  that 

such a vast number of children are provided with unsupervised education. 

Volunteers, bus schools, local NGOs, each of them follow their own  

curriculum. This non-supervision can lead towards negative effects of such 

programs such as child labour. To prevent this from happening and promoting 

the organizations that take up the task to achieve universal primary education, 

the government needs to come up with better programs and schemes that 

provide support to such organizations. 

The government needs to create and strengthen educational institutions at 

decentralized local levels. An 'educational referral' that takes professional 

support right down to the village school needs to be developed. 

The government needs to create an enabling environment to encourage 

participation of NGOs of different kinds. Promoting NGOs and uplifting their 

innovative educational models can help the these institutions reach out to people 

more efficiently. NGOs could be small resource groups to assist at the field 

level, to catalyze innovations in schools and clusters; they could collaborate 

with key educational institutions of the Government for curriculum reform, 

training or improvement of education management. This will also allow the 

government at some level to manage the education being imparted in these 

institutions and help provide a certain standard which will better the quality of 

education. 

Annual Report of the Department of Education, MHRD, 1998 indicates that- 

"Currently 825 voluntary agencies are being funded by the Central Government 

to run NFE centers all over the country." The number of NFE centres is now 

approximately 3.00 lakhs and it covers about 75.00 lakh children. 24 States/UTs 

are implementing this scheme and 1.18 lakh centres are being run exclusively 
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for girls by State Governments for which the Central Government provides 90% 

assistance. Also 60% assistance is provided by the Central Government for co- 

ed centres run by the State Governments. Even after these initiatives by the 

government, an evaluation carried out by the PEO revealed that both Central 

and State Governments have been slow in providing funds to these NFE centers. 

The conditions under which these centers are run have been found to be poor 

and accommodation.50
 

In conclusion, it can be seen that our country still has a long way to reach its 

goal of providing universal primary education. Despite of a number of schemes 

being brought out by the government, poor implementation and lack of proper 

supervision have shown to be the major areas where the government needs to 

put its focus. Ensuring that education reaches even to the remote and weaker 

sections of the society is the task at hand. To accomplish this the government 

needs to consider alternate methods to formal education and must provide 

assistance to the organizations that have been successful in reaching out to the 

weaker sections. 

LEGAL POSITION OF GAMBLING IN INDIA 

This article is written by Meenakshi Gupta pursuing B.A.LLB(H), IVth year 

from Ideal Institute Of Management And Technology affiliated by GGSIPU. 

Introduction 

Gambling is common practice through out the world. It is a kind of short cut to 

riches. In India gambling is restricted but there are certain categories like horse 

racing and lotteries and crosswords that are not banned. There are two views 

related to gambling that it leads to crime and the other one is that it can be a 

huge source of revenue income. 

The primary legislation that prohibits gambling is The Public Gambling Act of 

1867.But this act does not outline gambling, the Supreme Court of India in 

RMD Chamarbaugavala vs. Union of India explained gambling as: 
 

 

 

50 http://planningcommission.nic.in/plans/mta/mta-9702/mta-ch12.pdf 

http://planningcommission.nic.in/plans/mta/mta-9702/mta-ch12.pdf
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“competition which substantially involve skills are not included in gambling 

activities but are commercial activities, protected under article 19(1)(g).” 

Game of Skills vs. Game Of Chance 

Most of the states have adopted this test to analyse whether a game is one of 

skills or chance. Basically, game of skills includes strategy, tactics, technical 

expertise, knowledge of a task etc. falls outside the scope of gambling. But 

oftentimes, a game will have elements of both chance and skills and in order to 

decide one must look the element which is dominant in determining the 

outcome of the game. 

ONLINE GAMBLING 

Online gambling is one of the major trend today. Its history is not very old. The 

first gambling web sites launched in the mid-1990s and soared in popularity in 

United States. Online gambling legal issues are complicated in nature as  in 

India it is regulated by different States laws and online gambling is a central 

subject. The public gambling act 1867 makes no reference to online gambling. 

however, the Information Technology Act of 2000 makes provisions for various 

offences relating to online activity, although again there is no specific mention 

of online gambling being illegal. 

In India gambling is additionally famous to spike during festivals like 

Deepawali and Holi. 

Most states have solely created laws against gambling, whereas thirteen states 

have legalised lottery. 

LEGAL PROVISIONS 

Under the Indian Penal Code, 1860 if any obscene matter is used for  

advertising betting and gambling activities then the provisions of this Act may 

be attracted. 

Further the Information Technology Rules, 2011 requires any intermediaries not 

to host transmit any content which relates to or encourages gambling. 

The Prevention of Money Laundering Act 2002 governs law about anti-money 

laundering in India. 

 
 

CONCUSION 

Inspite of all this it is not nearly possible to remove these activities. Outdated 

gambling laws have contributed to a good quantity of gray areas within the law, 



132  

and a huge demand for the laws to alter. There is a need of new provisions in 

order to prohibit these illicit gambling activities. 
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15. CHILD PROTECTION LAWS AND POLICIES 

By: Mohammad Faisal Ahmed51
 

 
 

ABSTRACT 
 

 

Human Rights have been in existence in India in Ancient times, under the 

Muarya and Gupta, the rule of Dharma was observed by the king. The rule of 

Dharma includes duties, rights, law and conduct. The rule of Dharma states that 

the king must be under the law. With the establishment of the East India 

Company, the British government have passed several acts, legislation relating 

to public health, morality and safety. There’s an ambit development of human 

rights in 20th century. 

Since Independence, the Constitution of India came into force on 26 January 

1950; the Constitution of India is the world’s largest written Constitution. Part 

III (Article12-35) of the Constitution of India guarantees a set of fundamental 

rights to the every citizen of India. The set of fundamental rights protects the 

citizens of the India from being discrimination on the basis of castes, creeds, 

religions, etc. and provides freedom to the citizen of India. 

Human Rights mean the rights relating to life, liberty, equality and dignity of 

the individual guaranteed by the constitution or embodied in the International 

convenants and enforceable by the courts in India and by the International Court 

of Justice. 

Indian Constitution and International instruments like Universal Declaration of 

Human Rights (UDHR) and Convention on the Rights of Child (CRC) plays an 

important role in protection and promotion of Child Rights. There is a need of 

attention towards the matter relating to the rights of a child. Even though this 

issue has been talked about in several international platforms, yet not much has 

been achieved in this regard. 

There is a need to improve and protect the rights of a child in India. The 

researcher aims to highlight the various legislation and policies relating to Child 

Rights. The emphasis must be laid upon how to protect the rights of a child and 

improve the standard of living of a child in the society which would result in 

overall development of the society. The Government and the International 
 

 
 

51 Jogesh Chandra Chaudhuri Law College, B.A.LLB (Hons) 6th Semester. 
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Community plays an important role in protecting and providing basis rights to 

the child and which would lead to overall development of the society. 

 
 

INTRODUCTION 

A child is defined as a person below the age of eighteen years. It is believed that 

children are citizens in their own right. Even if the children are not in a position 

to claim such rights the parents or guardians have rights to claim it. Childhood 

is the state or period of being a child, an important period for the development 

of personality of a person. Every country should take a strong initiative to 

ensure the implementation of policies designed to protect and safeguard the 

children against all the evils existing in the society. 

Earlier child was considered as a part of or attached to an adult, but with new 

approach it is viewed as an independent being. Every child should be provided 

with all rights ensured to them by the constitution and the law. Every child must 

enjoy the basic rights i.e. Economic, Social and Cultural rights in order to 

ensure equality and quality of life. The developments of international concern 

for the rights of child have increased by a growing concern for human security 

and human development in globalizing world. 

In 1924, the Assembly of the League of Nations adopted the Declaration on the 

Rights of the Child. The league’s Declaration contains a sentence that has 

become the motto of all supporters of the children’s cause: “mankind owes to 

the child the best it has to give”. The UN General Assembly adopted the 

Declaration of the Rights of the Child on 20 November, 1959. 

 
 

U.N. Convention on Rights of Child 

Prior to World War II the League of Nations had adopted the Geneva 

Convention on the rights of the child in 1924. In 1946, the United Nation took 

an important step towards the welfare of children by establishing United 

Nations Children’s Fund in 1953. On 2nd September, 1990, U.N. Convention on 

Rights of Child came into force, as it was accepted by the international 

community as an international legally binding document concerning child 

rights. The Convention consists of 54 Articles consist of four major categories 

of child rights; Right to Life, Right to Development, Right to Protection and 

Right to Participation. 

The general principles of the Convention are 
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(a) Non-discrimination - Article-2 of the (CRC) states that the member states 

must obliged to respect and implements the rights without any discrimination. 

(b) Best interest of child – Article-3 of the (CRC) is one of the vital principles 

of CRC, it states that all the legislative and judicial administrative related with 

children’s right must take their decision and action to the best interest of child. 

(c) Survival and development - Article-6 of the (CRC) ensures that the member 

states must oblige to provide education and health facilities and develop the 

personality of the children. 

(d) Participation and respect for the views of the child - Article-6 of the (CRC) 

ensures that the member states must oblige to ensure right to express one’s 

views freely and the right to participation on issues concerning children. 

 
 

CONSTITUTIONAL PROVISIONS 

Part III (article 12-35) of the Constitution of India is one of the most important 

parts because it contains the chapter on Fundamental Rights; it is applicable to 

all irrespective of race, religion, caste, creed or gender. 

Article 24 prohibits employment of children below the age of 14 in factories or 

in other hazardous employment. 

Part IV (Article 36-51) of the Constitution is inspired by the Irish Constitution. 

It shall be the duty of the state to apply these principles in making laws. 

Article 39(e) provides that the health and strength of workers, men and women 

and the tender age of children shall not be abused and that citizens shall not be 

forced by economic necessity to enter avocation unsuited to their age or 

strength. 

Article 39(f) provides that the children shall be given opportunities and 

facilities to develop the overall personality and must enjoy freedom and dignity 

and protected against exploitation against moral and material abandonment. 

Article 45 directs the state to make provisions for free and compulsory 

education for all children until they complete the age of six years. 

 
 

LAWS FOR CHILD PROTECTION 

Apart from constitutional provision, state has enacted several laws  for 

protection of children. Some of these are as follows:- 



136  

Indian Penal Code 

Section 82 and 83 provides that a child who commits a crime and is below the 

age of 7 is not considered as a crime. 

Section 368A punishes for kidnapping minors for employing them for begging, 

human trafficking of minors and selling or buying of minor girls for the purpose 

of illicit intercourse. 

Section 372 Selling of minors for the purpose of prostitution or to illicit 

intercourse with any person is punishable. 

Buying of minors for the purpose of prostitution or to illicit intercourse with any 

person is punishable under Section 373. 

Under Section 376 Sexual Intercourse with a girl below the age of 16 years is 

rape, even if there is a consent given by the same girl. 

To abduct a girl with the intention of having illicit sex is criminal offence under 

Section 367. 

 

 
Child Labour (Prohibition and Regulation) Act, 1986 

“Child” as defined by the Child Labour (Prohibition and Regulation) Act, 1986 

is a person who has not completed the age of fourteen years. This act prohibits 

employment of children below the age of fourteen years in jobs related to 

transport of passengers, mails or any in factories or in other hazardous 

Occupations. 

 
 

Hazardous Occupations 

Part III of Child Labour (Prohibition and Regulation) Act, 1986 prohibits 

employment of children in certain occupations listed in two parts; A and B 

Part A provides that, no child shall be allowed to work in the following 

occupations: 

1. Transport of passengers, goods; or mails by railways 

2. Working in a catering at a railway station 

3. Work in related to the construction of railway station. 

4. Working under the port authority 

5. Working in Slaughter Houses 



137  

Part B provides that, No child shall be employed in the following workshop: 

1. Carpet weaving 

2. Shellac manufacture 

3. Cloth printing, dyeing and weaving. 

4. Tanning industry 

5. Building and construction industry. 

As per data from the 2011 Census, almost 73 percentage of the working  

children in India from the age Group of 5-18 years and do not go to school52. 

Child Labour in India, during 2003 in 10-18 age groups was with an estimated 

11%53
 

 

 

 
Juvenile Justice (Care and Protection of Children) Act, 2000 

 

 

The Juvenile Justice (care and Protection of children) act, 2000 was passed to 

protect and care treatment and rehabilitation of delinquent juveniles. This act 

provides for separate treatment of Juveniles in conflict with the law and of 

children in need care and protection. 

Child in conflict with law is not produced before a magistrate but it is produced 

before the Juvenile Welfare Board. He/she is not sent to the jail but to a juvenile 

home especially run by the government for the purpose. The act prohibits 

sentencing a child to death or life imprisonment. The act protects the privacy of 

a child in conflict with law by mandating that no report by newspaper shall 

disclose his/her identity. 

 
 

POLICIES RELATED TO RIGHTS OF CHILDREN 

Apart from legal provisions there are several measures which have been  

adopted by the state for protection of Child’s Right. The government has 

formulated many policies in order to protect the rights of Child and provide 

protection, care and development of children. 

National Commission for Protection of Child Rights 
 

52 2011 census, Ministry of Labour & employment, Government of India. 

53 Table 2.8, WDI 2005. The World Bank. 
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The National Commission for Protection of Child Rights (NCPCR) is an Indian 

governmental commission, established by an Act of Parliament; this 

Commission was designed for Protection of Child Rights Act in December 

2005, this commission works under the ministry of women and child 

development, Government of India. National protection for child rights give 

emphasis on protection of all children in the 0-18 Years age group is of equal 

importance. The National Commission for Protection of Child Rights to protect 

promote and defend child rights in India. The commission consists of one 

chairman appointment by the president and six Members appointment by central 

government from amongst a person of having experience and ability in child 

welfare. 

National Policy on Education, 1986 

The National Policy on Education (NPE) was adopted by Parliament on May, 

1986. A committee was set under the chairmanship of Acharya Ramamurti to 

review NPE in 1990. The Central Advisory Board of Education has 

recommended a few changes in the policy. The National Policy on Education 

(NPE) with modifications undertaken in 1992. 

According to the Policy the main motive is to solve the problem of dropouts, 

and ensuring retention at school level and to provide education to the children in 

order to uplift the lower section of the society by providing them with 

educational facilities. 

 
The policy states "it shall be ensured that free and compulsory education of 

satisfactory quality is provided to all children up to 14 years of age before we 

enter the twenty-first century".54
 

 
According to the Article 45 of Directive Principle of State policy directs the 

state to make provisions for free and compulsory education for children. In 

order to remove inequalities in the education system, this policy gives more 

emphasis on groups such as schedule tribes (STs), schedule castes (SCs), 

handicapped, Minorities, etc. Some of the provisions listed in this policy help 

the lower sections of the society to grow and to improve the standard of living. 

The policy provides incentive to families, pre-matric scholarships, retention and 

successful completion of Schedule Caste and Schedule Tribes students, 

recruitment  of  Schedule  Caste  and  Tribes  teachers,  hostel  provisions  for 
 

 

 
54 National Policy on education 1986(As modified in 1992) 
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Schedule Castes and Schedule Tribes students. In order to enhance the quality 

of higher education, boards of secondary education shall be granted autonomy. 

National Charter for Children, 2003 

National Charter for children, 2003 is a policy document adopted by the 

government to promote and facilities nutrition for children. This includes the 

need for nutritious food, safe drinking water and sanitation to the poor 

families.it is the responsibility of the government to protect the children and 

facilities nutrition for children. It is the duty of the government both at central 

and state level to protect the child from being malnourished. India ranked 100th 

out of 118 countries with a serious hunger situation55. At least one in five 

children under the age of five years in India is wasted. 

Integrated Child Development Services (ICDS) 

Integrated Child Development Services (ICDS) was launched in 1975 by the 

Government of India, as a centrally sponsored scheme which provides food, 

pre-school, primary health care facilities, immunization to children less than six 

years of age and pregnant mothers. This programme is designed to fight against 

the gender inequality by providing girls the same resources as boys. 

The main objectives of Integrated Child Development Services (ICDS) are as 

follows:- 

1. To provide Nutrition and Health information 

2. To facilitates Supplementary Nutrition 

3. To provide Pre-School education 

4. To provide health check-ups to children and the pregnant mothers. 

 

 

 

 

CONCLUSION 

There are lot of efforts given by the International community and the 

Government of India to protect and promote the Child Rights. Several 

convention have been formulated even there are several provisions in the 

Constitution of India and policies formulated by the state and central 

government to promote the children even for the children of lower section of the 

society, they should not be deprived of facilities given by the government of 
 
 

55 Global Hunger Index(GHI)2017 Report by IFPRI 
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India. Apart from constitutional provision, state has enacted several laws for 

protection of children and to promote the child rights, there is a need to improve 

and protect the rights of a child in India. As the policies are not implemented by 

the executives at lower level as a result, the children remain deprives of many 

facilities given by the Government. Due to Corruption and causal attitude of the 

executives such implementation of policies cannot be done properly. The 

researcher highlights the various legislation and policies relating to Child 

Rights. The emphasis must be laid upon how to protect the rights of a child and 

improve the standard of living of a child in the society which would result in 

overall development of the society and would help to improve the country 

economically and socially. 

There is a need to improve and protect the rights of a child in India. Modi 

launched the Beti Bachao, Beti Pahdao campaign on January 25, 2015, with an 

object to improve the welfare services provided to women and focuses on 

improving the child-sex ratio in India. Modi Government has introduced No 

Detention Policy where no student can be failed or expelled from school from 

class 1 to 8. All the students will automatically be promoted to next class. Even 

West Bengal Government has launched several schemes to protect and 

promote the child welfare in the state. Shikshashree Scheme provides 

scholarship to a student of class 5 to 8 belonging to Scheduled Caste and 

Scheduled Tribe. kanyashree Prakalpa provides scholarship to an unmarried 

girl child who is 13 to 18 years old studying in class 8 to 12. 

The Government and the International Community plays an important role in 

protecting and providing basis rights to the child and which would lead to 

overall development of the society. If the literacy rate in a society increases then 

there would increase in the economic and social development of the  country. 

All the executives including executive head of the nation plays a vital role in 

implementing the policies formulated by the government to protect Child 

Rights. 
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16. LABOUR AND EMPLOYMENT LAW 

- HARSHVI CHAUMAL 
 

 
 

The differed group of law connected to such issues as business, compensation, 

states of work, worker's organizations, and modern relations. In its most 

complete sense, the term incorporates government managed savings and 

handicap protection also. In contrast to the laws of agreement, tort, or property, 

the components of work law are to some degree less homogeneous than the 

guidelines administering a specific legitimate relationship. Notwithstanding the 

individual authoritative connections becoming out of the conventional business 

circumstance, work law manages the statutory prerequisites and aggregate 

connections that are progressively significant in large scale manufacturing 

social orders, the legitimate connections between sorted out monetary interests 

and the state, and the different rights and commitments identified with certain 

kinds of social administrations. 

DISCRIMINATION 

 

Matters related to employment in India are primarily governed by the 

constitution of India. The Constitution of India have certain articles that protects 

from the discrimination of employees such as Right to equality,prohibition of 

the state from discriminating on grounds of religion, race , caste,sex or place of 

birth. 

There are no standard protections to a case of separation. anyway dependent on 

realities and conditions, a guard of distinction in the idea of work, work 

environment, wellbeing and security necessities and the need of governmental 

policy regarding minorities in society can be considered as substantial grounds 

of protection. 
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In view of the idea of separation, workers may approach courts or councils and 

document grumblings to implement their segregation rights. At times, the 

concerned association may have work arrangements. 

The cures accessible to a worker will rely upon the idea of the case and statue, 

furnishing the representatives with the privilege to guarantee. In situations 

where segregation has prompted the end of business, an effective case of 

separation will qualifies the wronged for the reclamation of his/her activity. 

It's difficult to stay aware of all the ongoing changes to work and business law. 

While the law dependably appears to develop at a fast pace, there has been an 

extraordinary number of changes for as far back as couple of years—and this 

previous month was no special case. 

FEDERAL ACTION 

 

Most of the work and business bills slowed down in the 115th Congress. The 

most huge government administrative improvement in 2018 that affected work 

law was Congress' omnibus spending charge, the Consolidated Appropriations 

Act ("the Act"). The Act changed the Fair Labor Standards Act by tending to 

rules influencing tipped workers and tip possession. In particular, the Act 

explicitly denies a business from keeping tips gotten by its workers for many 

reasons (this incorporates enabling directors or chiefs to keep any segment of 

representatives' tips), paying little heed to whether the business assumes tip 

praise. 

As part of its election manifesto, the current Government had promised to 

review the Indian employment laws to reduce the multiplicity of employment 

legislations and keep the legislations in sync with the requirements of the 

evolving labor market. In furtherance of the same, the Government has sought 

to consolidate 44 central employment laws into 4 labor codes: 
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1. Work Code on Industrial Relations — Consolidating the Industrial Disputes 

Act, 1947, the Industrial Employment (Standing Orders) Act, 1946 and the 

Trade Unions Act, 1926; 

2. Work Code on Social Security and Welfare — Consolidating standardized 

savings laws, for example, the Employees Provident Funds and Miscellaneous 

Provisions Act, 1952, the Employees State Insurance Act, 1948, Maternity 

Benefit Act, 1961, the Employees Compensation Act, 1923, and so on.; 

3. Code on Wages — Consolidating the Minimum Wages Act, 1949, the 

Payment of Wages Act, 1936, Payment of Bonus Act, 1965 and Equal 

Remuneration Act, 1976; and 

4. Work Code on Occupational Safety, Health and Working Conditions. 

 

The code that is probably going to become effective before long is the Code of 

Wages, 2017 ("Wage Code"). It is foreseen that the Government was moving in 

the direction of having the Wage Code gone in the lower house (Lok Sabha) of 

Parliament in the spending session and this may be taken up in the following 

session of Parliament. 

Maternity and Female Leave Rights 

 

The amendment that was made by th Ministry of Labour and Employment 

regarding Maternity Benefit, 196156. This demonstration gives maternity leave 

to female representatives from 12 - 26 weeks. Any female representative who 

has been in the work of the business of 80 days in the previous a year will be 

qualified to profit this advantage. this advantage can be benefited as right on 

time as about two months before the normal conveyance date. It is likewise 

helpful on account of supportive moms wherein each lady who embraces a kid 

will be qualified for 12 weeks of maternity leave, from the date of 

appropriation. 

56 MATERNITY ACT 
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According to the arrangements of the Maternity Act, a female worker will be 

qualified for the normal day by day wage for the time of her genuine 

nonattendance. Moreover, a female representative will likewise be qualified for 

a therapeutic reward in the occasion pre-natal advantages are not given by the 

business. 

It likewise banishes the business from releasing or rejecting a female worker or 

changing the terms of a representative to her detriment amid the time of her 

maternity leave. 

A female representative after rejoining business is qualified for two nursing 

breaks in multi day, notwithstanding the two interims for rest permitted by the 

business over the span of her day by day work. This advantage is accessible to 

the female worker until the kid achieves the age of 15 months. At the season of 

the underlying arrangement of the female worker, each such foundation will 

imply recorded as a hard copy the advantages of offices given by the business in 

such manner. 

Court Procedure 

 

 
 

If there should arise an occurrence of laborers represented by the IDA, any 

business related objection can be heard and settled upon by the accompanying 

gatherings : 

i) Grievance Redressal Committee. 

ii) Works Committee. 

iii) Conciliation Officers. 

iv) Board of Conciliation. 

v) Courts of Inquiry. 

vi) Labour Courts 

vii) Industial Tribunals or National Tribunals. 
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viii) Workmen Compensation Commissioner. 

 

 
 

For representatives not falling under the class of 'laborers' under the IDA, the 

proper common court or the experts recommended under the individual State's 

Shops and Establishment Act are the right discussion of law. For lewd behavior, 

grumblings can be made before the Internal Complaints Committee of the 

business or the District Officer so designated under the previously mentioned 

enactment by the legislature. 

There is no timetable fixed for mediation of business-related grievances. While 

courses of events are fixed for specific stages under the law, when the question 

is mediated to the courts, contingent upon the realities and conditions of each 

case and furthermore keeping in the mi 

 

 
ns the immense excess and pendency of the courts in India, the timetable differs 

enormously. This part of the court case is frequently what drives the workers to 

settle the question at the beginning time. 

 

 
It is conceivable to bid against first occurrence choices, by the two workers and 

the business. The timetable of such intrigue, in any case, would rely upon the 

realities and conditions of each case and can't be fixed. 



146  

17. TELE LAW: A resounding Legal Aid to Rural India 

Kartikey Mishra 

 

 
In February 2019 the Department of justice launched tele law mobile app named 

NYAY BANDHU with this the government of India has stepped into the 

process of giving accessibility to justice to every citizen who is the part of rural 

India. The government have gone on record to say that this policy is made to 

ensure empowerment of by popularizing technology to a level that it acts as a 

instrument for development.57 Nyay Bandhu has given a huge boost to the 

Indian judicial system in a way that it was never provided technology as a 

medium has stronger and wider roots and an ability to reach the grass root of 

legal aid instrumentalization. 

It can be observed that from such initiatives the judicial system is able to fulfill 

one of its principal directive i.e. “The State shall secure that the operation of 

the legal system promotes justice, on a basis of equal opportunity, and 

shall, in particular, provide free legal aid, by suitable legislation or schemes 

or in any other way, to ensure that opportunities for securing justice are 

not denied to any citizen by reason of economic or other disabilities.”58
 

If we take the precedent of the case Bachan Singh v. state of UP59 we can 

observe that the court has always laid its stress upon equal and accessible justice 

which cannot be denied. The principle which was laid down in the case stated, 

“State shall secure that the operation of legal system promotes justice... and 

ensure that the opportunities for securing justice are not denied to any 

citizen by reason of economic or other disabilities”. 

With the judiciary always coming under the scanner for not providing adequate 

and speedy justice the introduction of Nyay Bandhu has arrived at a time where 

the judiciary desperately needs to work on its commitment on providing equal 

and accessible justice and with the help of modern technology the judiciary has 

got a new boost in their realm of providing right remedy in a more quick and 

efficient manner. 

Specially to the rural India where crimes go unheard, introduction of Nyay 

Bandhu has given a new lease of hope to the judiciary’s framework of rural 

India. 
 
 

57 A statement given by Union Minister for Law and Justice and IT Shri Ravi Shankar Prasad. 
58 Article 39-A of The Constitution of India, 1950 
59 Bachan Singh vs State of Punjab, AIR 1981 SC 1325 
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Harnessing the advancements of technological development, the department of 

justice is innovating with solutions to provide legal advice and legal aid i.e. not 

only accessible but also responsive to different sections of public. To increase 

its availability the DoJ in collaboration with DAVP is carrying out extensive 

outreach and publicity campaign. The campaign has taken its strides in 937 

locations including space near district court’s, bus shelters, auto hood wraps, 

public convenience and in 730 retail outlets of oil marketing companies.60
 

Whether Tele Law is a Viable option for accessing justice? 

Now a huge question arises whether technology does really pave the way for 

accessing justice to its complete course. This is a quite debatable in a country 

like India where population is as vast as it gets and with people from rural areas 

not really educated regarding the term legal aid in itself will the people come 

with terms of the technology which the state is trying to administer to the people 

of such areas? The problems are plenty for the state to ensure such legal aid 

methods don’t go into the garbage bins as these methods are needed to be 

preserved for making justice more accessible. Now what problems will a state 

face before or after launching such an technology driven way of ensuring 

justice, the first problem being that is of lack of awareness regarding rights 

majority of the population in rural areas don’t have any idea as to what is their 

fundamental right and how shall they use it. Clearly development cannot be 

achieved without justice. While the government has a number of programs to 

improve the lives of the rural poor but most of the marginalized people don’t 

know what they are entitled to their lack of awareness regarding their right has 

proved to be fatal, injustice has increased a lot at their realm. 

 
 

Another problem which rural India faces is lack of clarity as to how a law 

operationalizes this has led to large amount of confusion amongst them as to 

how can they access their rights what are the means to make sure that their 

rights are secured, such lack of clarity in many cases gives rise to fraud because 

of the mistaken beliefs of the person who seeks justice. Due to this nature of the 

system people are scared of going to the courts and file a written complaint 

because they don’t exactly know what the procedure really is. 

This clearly, shows that before launching such technologically driven source of 

accessing justice the state first needs to educate the masses regarding their rights 

as to what they are entitled to, India has been promoting access to justice for the 
 

 
 

60 Pib.nic.in 
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marginalized people for past five years and is in the midst of drawing a Program 

to modernize its court system. 

INDIAS INVOLVEMENT IN DVELOPING THE COURT SYSTEM 

Now the biggest question is how can one spread awareness regarding rights and 

entitlements in a country like India? Our answer may well lie on the spheres of 

technology, the government for the past five years as emphasized a lot in 

technology but now it is the time to spread awareness regarding such plans 

though awareness campaign and as well as developing the Indian court system 

which needs a huge amount of boost in terms its structuring and framework. 

The World Bank is involved with India for such measures, Anne Marie Leroy, 

World Bank Groups General Counsel, had visited India and met the minister of 

law and justice, government official, and eminent lawyers. She laid her 

emphasis on well functioned legal system which not only acts as the end itself, 

but also a means of felicitating the achievement of other development 

objectives61. That is why many world Bank projects contain legal and judicial 

reform and its components. The Bank through its legal vice presidency unit, is 

ready to assist India to accomplish its ambitious plans in this area. 

LEGAL AID AND ITS PROBLEMS IN INDIA 

“The Poor man looks upon the law as an enemy, not as a friend. For him the law 

is always taking something away.” - Attorney General Robert Kennedy, Law 

Day Speech, May 1, 1964. 

The legal aid system in India has proven to be ineffective on many parameters. 

The National Legal Service Authority which is also known as “NALSA” is the 

authority which looks after the legal aid functions in India though it has failed to 

provide legal aid in a more substantial manner, the reason behind such failure is 

the general lack of legal aid awareness, there is a general conception that free 

service is incompatible with quality service, there are not enough lawyers 

provided by the legal service authorities and lawyers are generally are 

uninterested in providing competent legal assistance because of financial 

constraints. 

Another major obstacle to the legal aid movement in India is that the delivery 

system for legal aid is far too inefficient. More lawyers must be encouraged to 

give free legal aid and a campaign should be launched to make people aware 

about the existence of free legal aid. 
 

 
 

61 web.worldbank.org 
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With the introduction of Nyay Bandhu the awareness for legal aid will also 

increase and would initiate the drive to promote legal aid in a more rapid pace 

as more people would get connected to the concept of legal aid and the 

advantage that it holds as compared to the traditional court system. 

Another major problem which can be soughed out through the introduction of 

Nyay Bandhu is that of providing quality legal aid it has been a major problem 

for the judiciary to provide quality source of legal aid. The major problem is the 

availability of lawyers for such aid with the platform of Nyay Bandhu people 

could connect with the advocates for sound advice as to what solution to their 

problems are what are the steps which they should rely upon for a proper 

solution and also satisfying their need of getting proper justice. 

Such portals not only connect people with a hope of getting adequate solution 

but also helps them to connect with sound minds which can give sound and 

accurate advice to their problem. 

With the introduction of such portal the solutions are now much more easier to 

find rather previously their was no implementation of legal aid campaigns in the 

grassroot level as we discussed the problems above, the inadequacy of judiciary 

were again seen in traces in the form of improper implementation of legal aid 

programs where the system failed to provide awareness of such component let 

alone providing the facilities associated with legal aid. 

 
 

TELE LAW: A STEP FORWARD FOR LEGAL AID REVOLUTION 

The growing nature of technology has reaped in a lot of benefit for humanity, 

now million-dollar question arises is this a step forward towards legal aid 

revolution? Do technologically based legal aid services give huge boost to the 

whole idea of legal aid? The answer lies in a lot of critical steps that are needed 

to be followed firstly, we need to address what went wrong with the earlier legal 

aid schemes and the nature of the problems are simple lack of implementation 

of legal aid principles, a country like India has failed to implement the idea 

behind legal aid services which is to become the “voice of the voiceless” which 

clearly means to help such people who due to lack of awareness, lack of 

financial ability are going unheard and have been left high and dry to suffer. 

In such dire circumstance’s technology will again add as a medium which can 

be used to reach the wider ambit of people but what is the use of such 

technology when the discrepancy lies in the implementation level? It is 

important to understand that legal aid services can only be effective as long as 

they are rigorously being implemented at the grass root level of things. 
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With the introduction of Nyay Bandhu the government has given a new hope 

for not only providing justice on the doorsteps but also has given a ray of hope 

to all of those who have tirelessly for years have longed for adequate justice. 

Tele Law will fulfill the commitment of the government to ensure access of 

justice and empowerment of poor. The common services centers and para legal 

volunteers will offer easy legal advice to the litigants in rural India making then 

digitally and financially inclusive. 

In addition to this, under this scheme every common service center will engage 

a para legal volunteer who will be the first point of contact for the rural citizens 

and will help them in understanding the legal issues, explain the advice given by 

the lawyers and assist in further action required in cases as per required by the 

advice of the lawyer. 

With such promising features whether or not Tele Law will be able to fulfill its 

objectives only time can tell but it has certainly laid the foundation of legal aid 

revolution which India and the world desperately needs. 

 
 

CONCLUSION 

It is not wrong to say that Tele law is a prospect for the future and with its 

proper implementation one can duly expect to be the medium through which 

most of the litigation problems can be solved and as well as properly heard. We 

can conclude by saying that if implemented well it can start a legal aid 

revolution where the “voice of the voiceless” can be heard and giving them their 

right to be heard under article 21 of the constitution of India 
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18. CONTRACTUAL LIABILITY OF THE STATE IN U.K. AND INDIA- 

AN ANALYSIS 

Somya Dixit, Christ (Deemed tobe University), Bangalore, 

 

 
 

INTRODUCTION 
 

Contractual Liability of the State 

 

In any of the modern state, whether it be monarchy, democracy, dictatorship or 

any form of government, the citizens are affected by the actions of the State on  

a day- to- day basis, while exercising his basic rights or duties. These acts of the 

State can either be a sovereign function or in any other capacity as that of any 

legal person.62 In the modern welfare society, the role of government as a trader, 

employer, licenser, etcetera is increasing at a very high rate, even the economic 

activities of the State are expanding63. Hence, it becomes necessary to develop 

such standards or norms in order to regulate the activities of the State, protect 

the interests of the people and discipline the discretion which is conferred to the 

government. This can be done by enforcing a contract, which is enforceable by 

law, between the state and the individuals. 

A contract is an agreement, which is enforceable in the eyes of law, between 

two or more parties for a particular purpose, which provides for some personal 

rights and imposes obligations on the parties to the agreement, and is protected 

by law. Indian Contract Act, 1872, defines 'Contract' under Section 2(h) as, "An 

agreement enforceable by law". Section 2(e) of the Act defines 'Agreement' as 

"every promise and every set of promises, forming consideration for each 

other". Any contract to which the government, central or state, is a party, is 

referred to as a "Government Contract". It makes it possible to hold the 

62 D.D. Basu, Administrative Law 371( 21th Ed., Kamal Law House, Kolkata, 2014). 
63Ms. Swati Rao, Contractual Liability of the State In India: An Analysis, Manupatra (24th Jan., 2018,  3:31 

PM), http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=a4122e98-7362-4e05-87ce- 

bed7af3b9b2f&txtsearch=Subject:%20contract 

http://www.manupatrafast.com/articles/PopOpenArticle.aspx?ID=a4122e98-7362-4e05-87ce-
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government liable for any activity which are carried on by the state in the form 

of trade, sovereignty, licensing, etcetera, also known as the "contractual liability 

of the State". 

Different countries follows different forms of contractual liability. Countries 

like Britain, United States of America, Australia, India, United Kingdom, 

etcetera follows contractual liability of State, but all in different forms. The 

paper focuses on bringing out a comparative analysis between the contractual 

liability of the state in UK and India, and find out the alternatives which can 

be brought in the provisions in order to implement the concept of liability of 

state in a better manner. 

 

 
CONTRACTUAL LIABILITY OF STATE IN U.K. 

 

History 

 

Under the Common Law followed in United Kingdom, there were two 

important rules of law which were followed by the Crown, which were related 

to Crown's liability, namely, 'Rex non potest peccare', which means 'King can 

do no wrong' and 'King could not be sued in his own Courts'64. There was no 

concept of contractual liability of the Crown. The maxims were applicable not 

only to the personal wrongs of the sovereign but also to the injuries that were 

done to the subjects by the sovereignty65. The King was exempted from both the 

civil and criminal liability, not only because of the position he held but also 

because it was recognised that “His legal position, the powers and the 

prerogatives which distinguish him by the law and the law gives him no 

 

 
 

 

 

 
64 supra 2, at 1. 
65 Feather v. The Queen, (1885) 122 E.R. 1911. 
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authority to transgress"66. Theoretically, the King was a subject to the law, but 

practically, no law could be imposed upon the King. 

Petition of right was the only instrument which was functioning, which was 

meant to sue the crown. The system of giving judgement through petitions 

emerged during 1234AD67. But whenever such petition of right was presented  

to the Crown regarding the tortuous liability of the Crown, it was rejected.  

There was no appeal against the refusal of the petition of right.68 Throughout the 

14th century, various amendments were made to the petition of rights, in order 

to render proper justice. But there was difficulties in the implementation of the 

same. 

Crown's Liability in Tort 

 

In the case of Pawlett v. The Attorney General69, in the year 1688, for the first 

time in England, the liability of the State in tort was recognised. Various cases 

helped in the development of the Pawlett case, such as Banker's case70. After 

the revolution of 1688, in the Banker's case, the bankers presented a petition for 

the recovery of their areas from the Crown. The Court of Exchequer accepted 

the petition and ordered in the favour of bankers. 

In the year of 1860, the Petition of Right Act was enacted, which aimed at 

availing justice in a simple way and in a speedy manner. In the case of Attorney 

General v. Dekeyser's Royal Hotel Ltd.71, a principle was laid down by the 

House of Lords that "the petition of right does no more or no less than to allow 

the subject in case to sue the Crown". There was an increasing dissatisfaction 

among the people regarding the enforcement of tortious claims against the 

Crown. In the nineteenth century the law of vicarious liability became very 

 

66 H.W.R. Wade, Administrative Law 664, (4th Edn., Oxford, 1977). 
67 1, Sir William Holdworth, A history of British Law 19 (3rd Edn., 1976). 
68 id. 
69 Pawlett v. The Attorney General, (1667) Hardres 465. 
70 First National Bank of Montgomery v. Daly, (1960) 14, S.T.1. 
71 Attorney General v. Dekeyser's Royal Hotel Ltd., 530, (1920) A.C. 508. 
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important, as the Courts introduced and developed the law and State became a 

large scale employer. 

The case of Adams v. Naylor72 and Royster v. Cavey73, emphasized on the 

establishment of legislation to determine the tortious liability of the Crown. This 

led to the enactment of the Crown's Proceedings Act of 1947, which abolished 

the system of petition of right and the Crown was made a subject to the suits for 

torts. 

 

 
Introduction of Legislation 

 

Twentieth century marked the transformation of functions of the State, from a 

Laissez Faire State to a Welfare State. The State realized that the feudal doctrine 

of 'King can do no wrong' was a hindrance in the  practice  of individuals' 

liberty. The Courts were also not able to freely exercise their judicial functions 

because of the absolute immunity provided to the Crown. Such circumstances, 

along with the cases of Adam v. Naylor and Royster v. Cavey, put a compulsion 

upon the British Parliament to legislate in order to bring the necessary changes. 

Lord Chancellor, in the year 1921, appointed a committee to review the position 

of Crown in litigation. The Committee prepared a Draft Bill and presented it in 

the year 1927. The Committee recommended that the petition of right should be 

abolished. The aim of the bill was to hold the Crown liable for the tort 

committed. In the year 1947, the Crown Proceeding Bill was introduced, which 

was based on the Draft Bill of 1927. 

The Crown Proceedings Act 1947, brought various changes in the relation of 

Crown and the subjects and also introduced various rights and imposed duties 

upon the Crown. The Act can be considered as a landmark legislation in the 

 
72 Adams v. Naylor, (1946) 2 All E.R. 241. 
73 Royster v. Cavey, (1947), K.B. 204. 
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legal and Constitutional history of England74. The Act emphasized on holding 

Crown liable for torts and imposed the duty to take into consideration the 

welfare of its subjects. 

 

 
Exceptions 

 

The Judicial acts of the Crown are exempted from the liability under the Act of 

1947. Judges are given the immunity so that they can perform their duties 

properly. This means that the litigants cannot hold the judges liable for the 

judicial actions they have taken or the judicial orders they have passed. Section 

2(5) of the Act puts an exemption on the Crown from any liability, for the act 

done in connection with the execution of the judicial activities of the Court. 

Section 10 prevents the army or the members of the armed force from suing the 

Crown or other members of the armed force for any injury caused during the 

course of their employment. In the case of Adam v. The War Office75, it was  

held that the Crown is exempted from any sort of tortious liability for the death 

or injury caused to the official of the armed force when on duty76. 

As per Section 9, the postal pockets are also exempted from any tortious 

liability under the Crown Proceedings Act, 1947. The Post Office Act 1969, 

under Section 29, states that the postal pockets cannot be held liable for tort in 

respect to any damage or loss suffered by the subjects by reason of (i) an act 

done or not done with relation to any matter in the post or any failure in the 

collection of the mails, (ii) failure or interruption in such services, or any error 

in the service, or omission of the service. 

The 'Act of State' also acts as a guard to protect the powers of the Crown. 
 

 

 
74 supra 2, at 1. 
75 Adam v. The War Officer, (1953) 2All E.R. 245. 
76 D.C.M.Yardley, A Source Book of English Administrative Law 319 (2nd Edn., London: Butterworths, 1970). 
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In the year of 1998, the Human Rights Act was passed, which came into effect 

from the 2nd October 2000. The Act is based on the provisions of the European 

Convention on Human Rights. The Act provides that the people, whose rights 

have been violated due to the acts of the State, can sue the public authority for 

the damages caused to him. It also provides that if the public authority does 

anything which is not in adherence with convention rights, it would be 

considered unlawful and the authority would be liable to pay the damages to the 

concerned person. 

 

 
CONTRACTUAL LIABILITY OF STATE IN INDIA 

 

History 

 

The concept of contractual liability of the State in India can be traced back to 

the time when India was colonialized. When East India Company established 

itself in India, even though it followed sovereignty, they were being sued and 

held liable in its own courts of Company.77
 

The concept of liability of the Government has been acknowledged in various 

legislations, such as Government of India Act of 1833, 1858 1915 and 1935.78 

The Government of India Act 1915 and The Government of India Act 1935, 

provides power to the government to enter into contract with the individuals of 

the State, which has also been enshrined in the Constitutional provision under 

Article 299(1). 

 

 
Constitutional Provisions 

 

 

 

 

 
 

77 Moodalay v E.I Co [1785] 1 469 (Bro. C.C) . 
78 C.K Takwani, Lectures on Administrative Law 351, (3rd, Eastern Book Company, Lucknow 2004). 
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The principles underlying the contractual liability of the State in India are 

reasonableness, fairness, public interest, equality and non- arbitrariness79. 

Article 299(1) deals with the formalities that are required to make a contract 

binding upon the government. It provides that if a person gets into a contract on 

behalf of the government, he would not be held liable for the actions of the 

government. It also provides for the mode and ways of execution of the  

contract. 

In order to make the contract binding under Article 299, it s necessary that : 

(i) all the contracts should be made by the Governor of the State or the President 

of the nation; 

(ii) all such contracts should be executed by the person who has been authorised 

to do so by the Governor or the President80; 

(iii) all such contracts should be executed on behalf of the Governor or the 

President.81
 

It is necessary that the contract should be in writing in order to make it binding. 

If the contract is made through oral means, it is not binding upon the 

government. In the case of Chatturbhuj Vithaldas v. Moreshwar Parashram82, it 

was observed by the Supreme Court that the Government officers cannot get 

into an oral contract through correspondence. 

In the case of KP Choudhary v. State of Madhya Pradesh83, it was held that 

implied contracts do not have any scope under Article 299(1). The contract 

cannot be enforced by either of the parties to the contract. 

The main objective of Article 299 is to protect the interests of government and 

to ensure that the government is protected against any unauthorised contract. 

79 Sonali MAhajan, Contractual Liability of State in India- An Analysis, RHIMRJ (29 Jan., 2018, 4:38 PM), 

http://www.rhimrj.com/admin/upload/Sonali%20Mahajan.pdf 
80Bhikraj Jaipuria v. Union of India, AIR 1962 SC 113. 
81 I.P Massey, Administrative Law 423, (8th, Eastern Book Company, Lucknow 2012). 
82 Chatturbhuj Vithaldas v. Moreshwar Parashram, AIR 1954 SC 236. 
83 KP Choudhary v. State of Madhya Pradesh, AIR 1967 SC 203. 

http://www.rhimrj.com/admin/upload/Sonali%20Mahajan.pdf
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Article 299(2) provides that Government cannot be held liable under Article 

299. It is said that the Governor and the President cannot be held liable 

personally for a contract executed for the purpose of Constitution or the purpose 

of any enactment relating to the government of India84. 

Earlier when the conditions provided under Article 299 was not being followed, 

no suit could be filed against the Government as the contract was not in 

compliance with the provisions of the Constitution. But the Government now 

accepts its liability by ratifying it. After the case of Ramana Dayaram Shetty v. 

International Airport Authority of India85, there was a major change in the 

judicial trend of the contractual liability of the State and it was held in the case 

that the government can no longer enjoy the absolute discretionary power to get 

into a contract with anyone it likes. The Government has to be treated as a 

private individual and it needs to follow the principles of the Constitution. 

Constitutional provisions provided under Article 294, Article 298 and Article 

300 are equally important with respect to the contractual liability of the state in 

India. Article 294 of the Indian Constitution deals with the succession of 

property, asset, rights and liabilities to the Government. Article 298 lays down 

certain formalities that the Government needs to accomplish while entering into 

a contract. Article 300 provides that the Central Government or the State 

Government can sue and be sued in its name, subject to any provision made by 

Act of Parliament or State Legislation. 

The government also needs to take into consideration Section 10 of the Indian 

Contract Act 1872, along with Article 299. In order for the government to enter 

a contract, it is necessary to fulfil all the requirements provided under Section 

10 of Contract Act 1872. Section 73, 74 and 75 of the Contract Act is equally 

important for the government while getting into the contract. 

 
84 C.K Takwani, Lectures on Administrative Law 356, (3rd, Eastern Book Company, Lucknow 2004). 
85 Ramana Dayaram Shetty v. International Airport Authority of India, AIR 1979 SC 1628. 
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ANALYSIS 
 

Evolving from a period where it was considered that king can do no wrong to 

the period where actions of State under a contract is made questionable and the 

state is held liable for any contravention against the contract, a lot of changes 

can be witnessed. Welfare and reasonableness has become the central focus of 

the States. The State is considered as much liable towards the contract as an 

individual person. 

In many of the orders passed in the Indian Courts, it has been clearly pointed 

out that the provisions of the Constitution should be followed and requirements 

should be fulfilled in order for the government to get into the contract with a 

third party. 

However the position was different in case of U.K. where it was followed that 

king can do no wrong. But the implementation of Crown Proceedings Act 1947 

led to the abolition of the older norm, and the Crown is now liable in the same 

manner as any other subject of the State 

But regardless of the clear mandate provided in the Indian Constitution and 

emphasized again and again over the time by the Courts, not much have been 

done in this regard. The Government (Liability of Tort) Bill 1967, which was 

introduced in the Parliament, did not come into force, as various State 

Governments resisted against it. Hence, it can be said that development has 

been made in the area of contractual liability of the State, but further 

development is still required in order to make sure that it is reasonable and in 

favour of public interest. 

It can thus be concluded that, the state does not have the immunity from 

obligations and liability. If the State gets into any contract with a third party, 

under Article 299, it will be held liable for any wrongs or damages done to the 
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person or the contact. It is required that the State should not act arbitrarily while 

entering a contract. The State needs to be fair, reasonable and think for the 

welfare of its people. The actions of the State are subject to judicial review as 

per Article 14. Hence, any wrong done, gives the right to both the parties to sue 

and to be sued, and also invites judicial review in such circumstances. 
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I. Introduction 
 

Constitution of a country shapes the organization and development of a society 

both for the present and for the future generations. A Constitution defines and 

limits the power of the state. It performs an important “leveling function”, both 

an individual and the state are made subject to the constitutional provisions. In 

order to ensure that the Constitution does not become façade, and those in 

power in the state do not invade the rights of the citizens. Some guiding 

principles have been devised to see that people are not deprived of their 

inviolable rights. These are the dominating principles that seek to confine the 

unconstitutional exercise of the constitutional powers. 

In India, we the People of India, adopted and gave to ourselves a constitution 

which recognize certain basic Fundamental Rights of the individuals under Part 

III. The underlying idea in framing certain basic rights and Fundamental Rights 

is to take them out of the reach of transient political majorities. It has, therefore, 

regarded as essential part. These rights are framed in such a way that they may 

not be violated, tampered or interfered by an oppressive government. These 

rights are confined upon the government actions that are likely to infringe upon 

the fundamental rights which find a pristine place in our constitution. The 

constitutional schemes uses Article 13 as the strong protection against any 

infringement upon the Fundamental Rights. It, in essence, confers power as well 
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as cast an obligation on the courts to declare a law void if it is found to be 

inconsistent with a Fundamental Rights. 

The provisions of Part III of our constitution, which enumerates the 

Fundamental Rights, are more elaborate than those of any other existing written 

Constitution of the World and cover a wide range of topics. The Purpose of the 

Fundamental Rights are to act as limitations not only upon the powers of the 

Executive but also upon the powers of the Legislature. The model has been 

taken from the Constitution of the United States. 

The present Critical Analysis of Article 13 provides the detailed analysis of the 

Article 13 and its Doctrines so as to discuss it within the broad framework. The 

main objective of Article 13 is to secure the paramountcy of The Constitution in 

regard to Fundamental Rights. 

 

 

 

 
II. Article 13 

 

Laws Inconsistent with or in derogation of the Fundamental Rights 
 

1. All laws in force in the territory of India immediately before the 

commencement of this constitution, in so far as they are inconsistent with 

the provisions of this Part, shall, to extent of such inconsistency, be void. 

2. The state shall not make any law which takes away or abridges the rights 

conferred by this Part and any law made in contravention of this clause 

shall, to the extent of the contravention, be void. 

3. In this Article, unless the context otherwise requires,- 

a) “Law” includes any Ordinance, order, bye-law, rule, regulation, 

notification, custom or usages having in the territory of India the force 

of law; 
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b) “Law in force” includes laws passed or made by a Legislature or the 

other competent authorities in the territory of India before the 

commencement of this Constitution and not previously repealed, 

notwithstanding that any such law or any part thereof may not be then 

in operation either at all or in particular areas. 

86[4. Nothing in this Article shall apply to any amendment of this Constitution 

made under Article 368.] 

III. Explanation of Article 13 
 

If a common man read the Article 13, it is easy for him to understand it only by 

its wordings but if a student of law or a lawyer read this article, they will 

elaborate the scope of this article beyond its wordings. A person in the field of 

law will try to go through more deeply into this Article. This Article is more 

difficult to understand as pretends to be very easy. 

But as per the Law student or a lawyer Article 13 provides the meaning of  

‘law’. However, this meaning does not extend beyond Part III of the 

Constitution. It in details lays down the scope of ‘law’ and while doing so 

makes it clear that under what circumstances the Pre-Constitutional as well as 

Post-Constitutional laws shall be valid or void . This clearly puts a definite 

limitation on the wide legislative powers given by the Article 246. It is certainly 

within the competency of the Court to judge and declare whether there has been 

any contravention of this limitation. The legislative power of the parliament and 

the State legislature has been subjected to two limitations:- 

i. The law must be within the legislative competence. 

ii. The law must be subject to the provisions of the Constitution and must 

not take away or abridge the rights conferred under Part III. 

 

 

 
86 Ins. By the Constitution (Twenty-Fourth Amendment) Act, 1971, sec.2. 
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Both these limitations being justifiable, the courts can decide if either of the 

limitation has been violated by the Legislature of the Parliament. This Article 

equips the Courts with the power of judicial review by making the Part III rights 

justifiable. That is Courts have been entrusted under the Indian Constitution 

with the power to decide the question of justifiability as it is clearly seen from 

the provisions contained under Article 13. 

Article 13 lays down that what would otherwise been implied, i.e. supremacy of 

the Fundamental Rights over any other law in case of inconsistency between the 

two. It could also mean that the constitution framers intended confine the 

application of Fundamental Rights to what stated in this Article. So, Pre- 

Constitutional laws shall be invalid only to the extent they fall within the 

category of ‘Law in force’. As uncodified personal laws do not fall within that 

category, it could be argued that they were not intended to become invalid on 

the grounds of any inconsistency with the Fundamental Rights. 

In A.K Gopalan v. State of Madras87, the Supreme Court was of the view that 

the inclusion of Article 13(1) and (2) in the constitution appears to be a matter 

of abundant caution. Even in their absence, if any of the Fundamental Rights 

were infringed by any legislative enactment, the Court has the power to declare 

the enactment to the extent it violates the limits, invalid. The existence of 

Article 13(1) and (2) in the Constitution therefore is not material for  the 

decision of the question what fundamental right is given and to what extent it is 

permitted to be abridged by the Constitution. The reason behind this is that the 

very adoption of written constitution with Bill of Rights and Judicial review 

implies that Courts shall have the power to strike down a law which contravenes 

a fundamental right or some other limitation imposed by the constitution. 

1. As per the Clause (1), it is stated that any law which was enforced before 

the commencement of the constitution comes in conflict with Part III of 

87AIR 1950 SC 27. 
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the constitution will be void from the date of the commencement of the 

Constitution. 

Section 27(3) of The Arms Act, 1959 imposes mandatory death penalty so it is 

ultra vires the Constitution and is Void.88 The laws which comes in conflict 

is only void with effect of the Constitution. They are not void-ab-initio. 

2. Clause (2) states that, any law which is made after the commencement of 

the Constitution is conflicting with any Rights of Part III will be void-ab- 

initio. This Clause of the Constitution will apply to the Parliament 

functioning as a legislature.89 The Superior Courts of India (Supreme 

Court, High Court) only can determine the Constitutionality of the 

provision under Article 13(2).90
 

3. Clause (3) states the definition of ‘law’ and ‘law in force’. This clause has 

two sub-clauses (a) and (b). (a) gives the meaning of ‘law’ and (b) gives 

the meaning of ‘law in force’. However there is no difference between the 

expressions ‘existing law’ and the ‘law in force’. Under Section 23 of the 

Indian Contract Act, 1872, ‘consideration or object is forbidden by law’. 

The term “law” is used in a wider sense and has same meaning as in 

article 13 of the Constitution.91 Circulars issued by the Government is not 

law within the meaning of Article 13 of the Constitution.92 Treaty Law: 

The term ‘Law’ does not include the ‘treaty law’. The ‘Treaty Law’ will 

become law in India, only when the treaty is given the shape of statute by 

the Parliament. Before that it remains as a basic principle in International 

Law, if India is a party to that treaty and has ratified the same. 

4. Clause (4) states that Article 13 shall not apply to the Constitutional 

Amendment. This clause is introduced in the Constitution by the 24th
 

Amendment Act, 1971. This clause seeks to ensure that a Constitutional 

88 State of Punjab vs. Dalbir Singh, AIR 2012 SC 1040 (1062). 
89 Rakesh Vij v. Raminder P.S. Sethi, AIR 2005 SC 3593. 
90 Committee of Management v. Vice-Chancellor, AIR 2009 SC 1159. 
91 Nutan Kumar v. II Additional District Judge, AIR 1995 Ker 252. 
92 Anjan Kumar v. Union of India, AIR 2006 SC 1177 (1178). 
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amendment does not fall within the definition of law in Article 13(3), and 

its validity cannot be challenged on the ground that it violated a 

Fundamental Right. But it should be noted that Fundamental Rights as 

such, while not immune from Constitutional amendment, but in some 

cases, form part of the theory of basic features, enunciated in certain 

decisions by the Supreme Court. Few landmark cases are as under:- 

i. Kesavananda Bharti Sripadgalvaru v. State of Kerala,93 which, 

while upholding the validity of the Constitution (24th Amendment) 

by which article 13(4) was inserted, laid down (by majority) the 

theory that there were certain basic features which could not be 

amended under the amending power. 

ii. Minerva Mills Ltd. v. Union of India,94 which declared that even 

though the 42nd Amendment sought to amend Article 368 (relating 

to the amending power) there shall be no limitation whatsoever on 

the Constituent power of the Parliament to amend, by way of 

addition variation or repeal, the provisions of the Constitution 

Under Article 368, a constitutional amendment which relates to a 

basic feature (e.g., Total exclusion of judicial review) would be 

void. 

iii. In case Waman Rao v. Union of India,95 paragraph 15 of the 

judgment, it re-affirms the above limitation on the constituent 

power. 

iv. Bhim Singhji96 v. Union of India, and S.P. Gupta v. Union of 

India,97 both these case being decisions which, while upholding the 

validity of a particular amendment cannot override a basic feature. 

 

 
93 (1973) 4 SCC 225. 
94 AIR 1980 SC 1789. 
95  AIR 1981 SC 271. 
96  AIR 1981 SC 234. 
97  AIR 1982 SC 149. 
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However we cannot stop Parliament to amend the Constitution included with 

Part III because we have to make up gradation with the changing time, as our 

society is also changing. So if there is any change in the basic structure of the 

Fundamental Rights done by the Parliament then only we can challenge that law 

if the doesn’t harm the basic structure then we can’t challenge. 

 

 
 

 
IV. Doctrines of Article 13 

 

The doctrines of Article 13 are the basic features of this Article. On the basis of 

these doctrines court decides whether a law is inconsistent with the 

Fundamental Rights or not. There are three doctrines of Article 13, as:- 

a. Doctrine of Eclipse 

b. Doctrine of Severability 

c. Doctrine of Retrospective effect 

a) Doctrine of Eclipse 
 

This doctrine says that whenever there is any conflict between The Part III of 

the Constitution and any pre-constitutional legislations then the Fundamental 

Rights will suppress that law and that law will become shifts to the dormant 

stage till there is  any change in the conflicting part of the Fundamental Rights. 

If the change which happened again promotes that legislation to gain it power 

back then only that law will become valid. So here Fundamental Rights are 

making an eclipse on that Pre-constitutional laws which is in conflict. It is only 

applicable for clause (1). Because Pre-Constitutional Laws are not void-ab- 

initio as they are only void from the date of the commencement of the 

Constitution. The very fact is that it is inconsistent with the Fundamental Rights 

does not make it a dead law. 
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Related Case: Bhikaji Narain v. State of Madhya Pradesh.98
 

 

There is a provision of C.P. & Berar Motor Vehicles (Amendment) Act, 1948, 

which states that the State Government can have the monopoly in motor 

transport business in the Province to the exclusion of motor transport operators. 

This provision is valid till the commencement of the Constitution as the Article 

19(1) (g) allows the citizens of the country to practice any profession, or to 

carry any occupation, trade or business. So this Act became void. 

Bhikaji Narain was having the transportation company in the state of M.P which 

was invalid as per the MV Act. So state of M.P field the case against Narayan 

for violating that act. But this was not any violation as per the Article 19 (1) (g). 

But in the year 1951 Constitution was amended and in the Article 19 (1) (g) the 

Parliament added a reasonable restriction which again make that M.V. Acts 

became valid and came into power. This Amendment states that the 

Government can have the monopoly over any department. So this Amendment 

removed the shadow and make the Act free from all flaws and infirmity. In this 

case the Supreme Court held that: 

“All laws, existing or future, which are inconsistent with the provisions of Part 

III or our Constitution, are, by the express provision of article 13, rendered void 

‘to the extent of such inconsistency’. Such laws were not dead for all purposes. 

They existed for the purpose of pre-Constitution rights and liabilities and they 

remained operative, even after the Constitution, as against non-citizens. It is 

only as against the citizens that they remained in a dormant or a moribund 

condition.” 

b) Doctrine of Retrospective Effect 
 

This doctrine is related to the Doctrine of Eclipse. The retrospective effect 

means that an effect which starts functioning from the date in the past. 

 

98 AIR 1955 SC 781 
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Related Case: - Keshavan Mahadavan Menon v. The State of Bombay.99
 

 

This case is related to Indian Press Act, 1931. Here Mahadavan prints pamphlet 

in Bombay. In 1949 he published some pamphlets which are violating Indian 

Press Act. The present constitution came into force during the trial of the case 

which was registered by Government. After the commencement of the 

constitution Mahadavan stated that his fundamental right under Article 19 (1) 

(a) of the constitution, and by virtue of Article 13 (1) the Indian Press Act is 

void. 

So the court held that we cannot state that Act to be void for this case, as this 

case was registered before the commencement of the Constitution. So the court 

will follow the proceedings as per the Indian Press Act. 

So in this case the Doctrine of Retrospective effect is used. As they have used 

the proceedings of the previous Act, which is valid before the commencement 

of the Constitution. 

c) Doctrine of Severability or Separability 
 

This Doctrine Applies to both the Per-Constitutional as well as the Post- 

Constitutional legislations. This doctrine checks that how much a legislation is 

violating the fundamental rights. 

i) Separability: when any clause of a legislation except the basic feature 

come in conflict with the fundamental rights then the Court or an 

legislature can edit this clause or omit or dormant (in case of pre- 

constitutional laws) this clause if there is no possibility of editing it. 

ii) Severability: When the basic feature of any legislation come in 

conflict with the fundamental rights then we have to make this 

legislation void (dormant) or void-ab-initio (in case of Post- 

Constitutional laws). 

99 1951 AIR 128. 
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Related case: - State of Bombay v. F.N. Balsara100
 

 

Balsara, showing himself as the citizen of India, presented a petition in the 

Bombay High Court, requesting for passing an order forbidding the State and 

Prohibition Commissioner from enforcing the provision of the Bombay 

Prohibition Act, 1949 against him and also from passing an orders to the effect 

that Balsara should be given assent to use his right to keep Whisky, Brandy, 

Beer, Wine mixed with medicine U.D. Colon etc., and to use them and also to 

import and export them within the Custom Limits. And also Government may 

not obstruct under the Prohibition Act in the use of his of his personal rights and 

may take any action against him. Balsara also requested for passing similar 

orders under the Specific Relief Act. The main issue of this case is whether 

under the Bombay Prohibition Act, the keeping of alcohol mixed medicines and 

toilet good their selling and buying and using can be prohibited or not. The 

Bombay High Court held that: 

The court agrees with some of the petitioner’s allegations and not agree with 

some others. Court declared some provisions of the Act as legal while some 

others as illegal. 

Aggrieved with the decision of the High Court both the State Government as 

well as Balsara, with the permission of the High Court, filed appeals before the 

Supreme Court, against that decision. 

It was observed by the Supreme Court that the State Legislature has the power 

to completely prohibit the keeping, selling, and using intoxicating wine under 

Entry 31 in the List (II) of the Act. There is, therefore, no dispute between the 

jurisdictions of the State and the State. The Supreme Court also held that if any 

Act passed by the State Legislature, prohibits or controls the export of the things 

 

100 1951 AIR 318. 
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mentioned in Entry 27 or 29 of List (II) of the Act outside the boundaries of the 

State, then the Act is illegal, but that Act has been passed on the basis of Entry 

31 of the List, does not apply to it. The Supreme Court, therefore decided as 

illegal those provisions of Bombay Prohibition Act which were regarding 

keeping alcohol- mixed medicines, and toilet goods, selling and buying them 

and also using them etc., and the rest of provisions were declared legal. It was 

also decided that an Act, by declaring certain provisions thereof as illegal, 

cannot be wholly declared as illegal. 

So, here in the above case the Supreme Court has used the Doctrine of 

Separability to by making the partial rule of that Bombay Prohibition Act as 

illegal 

Conclusion 

This Article is the most important Article in the Indian Constitution as it 

gives Judiciary the power of Judicial Review. It also protects the sanctity of 

the Part III i.e. the Fundamental Rights. Many Landmark cases and their 

judgments are linked with this article which have changed the mindset and 

the process of giving the judicial reviews. 
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20. ONE NATION ONE VOTE 

AYUSH SRIVASTAVA 

FACULTY OF LAW UNIVERSITY OF ALLAHABAD 

There are many religions, castes, groups still the nation is united by a Constitution. 

Yes, I am talking about the world’s largest democratic nation “INDIA”. Elections 

are considered as the festivals of democracy. Yes these words are giving much 

pleasure to our mind, our soul but we never imagined that why a large sum of 

money is invested in elections whether it is Lok Sabha polls, Legislative Assembly 

polls or Local Government polls. There are many laws mentioned in Representation 

of People Act, 1951 but still the loopholes are becoming more deeper. I appreciate 

the concept of One Nation One Vote but the disparencies and benefits of it, needs 

some sort of discussion. Every concept and every theory has some anomalies as well 

as positive instances, same is with this concept also. One by one I will throw the 

light on them: 

• The foremost benefit of conducting simultaneous elections will be the reduction in 

amount of money being invested by the election commission during the elections. 

Records revealed by RTI filed in the year 2001 by the NGO ‘COMMON CAUSE’ 

depicts that in every Lok Sabha Election, held so far, on an average more than 750 

Crore rupees is being invested both by the parties and the Election Commission, for 

an instance we may question the genuineness of the above mentioned records but the 

Election Commission itself sets up the limit that a candidate cannot invest more than 

seventy lakhs during his election(regulation for loksabha elections), now suppose if 

a candidate invests seventy lakhs, there are 545 seats in Loksabha and always more 

than 545 candidates contests for election, now suppose 545 candidates filed 

nomination, now 545*7000000=3815000000. This is quite a large amount; slightly 

fewer sums are invested for assembly elections and for elections being conducted at 

panchayats and other local bodies. More or less same sum is being invested by the 

Election Commission either of the country or of the states. Reports released by the 

“Think India” in the year 2017 reveals that if the same sum of amount is being 

invested for the urbanization of the 

villages then it will take less than three months in converting the jhuggis and jhopdis 

into what we call as ‘pakka ghars’. By conducting simultaneous elections this large 

sum of amount being invested by the Election Commission can be saved and the 

same sum of money may be used for the betterment of the nation. • The other 

important loophole in conducting separate elections is that most of times 

development work is being paused due to “Modern Code of Conduct”. This paves 

the way for the hindrance in the working of central government in implementing the 

development work if state elections are in head and state government from doing so 
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if Lok Sabha elections are in head. By conducting simultaneous elections only one 

modern code of conduct will be applied and elections will not lead to the birth of 

hindrance in the development work. • Because of separate elections the ruling as 

well as opposition parties are continuously in election mode and hence this leads to 

the ineffective implementation of the policies and the major as well as minor 

development and innovative ideas do not find the path for their run out. • 

Conducting elections again and again will make the interest of the voters a drying 

grape, this leads to the reduction in voter turnout and thereby the very process of 

democracy i.e. mass participation in government formation will be dreamliner. 

Therefore, to prevent this hazardous situation, elections should be conducted 

simultaneously so that the voters should develop their keen interest and take active 

part in the largest and major festival of democracy i.e. elections. 

Besides every positive aspect there exists a chain of negative arena, same is with this 

concept also. Here I am going to mention the negative aspects of conducting 

simultaneous elections. 

• National and State issues are different, and holding simultaneous elections may 

affect the judgment of voters. There are many instances where a party is performing 

better at the centre and at the state level people are not satisfied and thereby they cast 

their votes to the party other than that ruling at the centre. If simultaneous elections 

will be conducted then voters will not get the chance of selecting the best 

government for their country as well as for their region. 

• Since all the elections whether that of Lok Sabha or that of Vidhansabha or that of 

local government will be held once in a five year, it will reduce the accountability of 

the legislatures towards the public and they may act in a ruthless manner and may 

act in an unethical aspect. • When a constitutional machinery of a state runs unsound 

or it gets failed then President on the advice of the governor imposes its rule, if 

simultaneous elections will be held then it will give a blow to the federalism and also 

to the power of the President which is not fit for the democracy. • For the conduction 

of simultaneous elections the tenure of all the state governments, and all other level 

of governments must be the same, but this requires major support from all the 

political parties as well as the groups within the country but this is not possible as 

every party and every political group will pay attention towards their profit and this 

dream of one nation one vote will not come to its earthly surface. • For conduction 

of simultaneous elections much security forces are  required, so before the 

conduction of simultaneous elections government should fill all the vacancies in all 

types of forces so that the elections could be managed effectively. 

In the diverse nations like India where “people don’t cast their vote instead they vote 

their caste”, this concept of simultaneous elections can become true only if all the 
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political parties, political groups and pressure groups will put their welfare politics 

below the welfare of the nation 
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Introduction: 
 

In many circumstances it is required by the law that a certain person conforms 

to an obligation, although he has neither broken any contract nor committed any 

tort such obligations are termed as quasi-contractual obligations. For example, if 

some goods have been left by mistake in someone’s house then the owner of the 

house is bound to restore them. Quasi contract has been formed to prevent 

unjust enrichment i.e. the benefit gained by one person at the cost of other.Quasi 

contracts do not arise out of usual transactions but out of rights and obligations 

similar to those created by a contract. These are fictional contract created by 

courts mainly for equitable purposes and are mainly based on the doctrines of 

unjust enrichment and quantum meruit. 

 

 
History and the Rationale: 

 

The concept of quasi contract came from common law actions of general 

assumpsit. Before the development of assumpsit contractual obligations were 

enforced through the personal actions of debts and covenant. Debt was the most 

common device for the enforcement of promises. In the cases of debt the 

defendant was held liable not because he had made a promise and failed to 
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perform it but because he had benefitted from it and had not returned the value 

which was agreed.101
 

Although there were many cases in which obligations which are now termed as 

quasi-contractual obligations were recognized. But Lord Mansfield’s opinion in 

the case of Moses v. Macferlan102 may be termed as the emergence of the 

concept of quasi-contract: 

“But it lies for money paid by mistake; or upon a consideration which happens 

to fail; or for money got through imposition; or extortion; or oppression; or for 

an undue advantage taken of the plaintiff’s situation, contrary to laws made for 

the protection of persons under those circumstances. In one word, the gist of 

this kind of action is that the defendant upon the circumstances of the case is 

obliged by ties of natural justice and equity to refund the money.” 

The abolition of the forms of action which for so long had been the skeleton of 

law led to the demise of quasi-contractual claim which were enforceable at all 

in indebitatus assumpsit. It also forced lawyers to find some new methods of 

classifying claims. The common law continued to be classified into contract and 

tort and the affirmation that requirement of implied contract leads to certainty is 

not clearly understood. Judgements of many cases show that emphasis on 

implied contracts and the spurious connection with the contract which it implies 

did in the past inhibit discussion of substantive issues. In the case of Sinclair v. 

Brougham103, it was held by the House of Lords that money deposited under 

contracts of deposit which were ultra vires the banking company could not be 

recovered in an action for money had and received because, inter alia, 

“the law cannot de jure impute promises to repay, whether for money had and 

received or otherwise, which, if made de facto, it would inexorably avoid." 

 

101 Patterson, Edwin W. “Columbia Law Review.” Columbia Law Review, vol. 37, no. 4, 1937, pp. 694– 

695. JSTOR, JSTOR, www.jstor.org/stable/1116893. 
102 (1760) 2 Burr 1005 
103 (1914) AC 392 (HL) 

http://www.jstor.org/stable/1116893
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Implied contract theory became a subject of criticism. It was criticized by the 

judges and the jurists such as Lord Atkin described it as ‘one of the ghosts of 

past.’ In the case of Westdeutsche Landesbank Girozentrale V. Islington London 

Borough Council104, Lord Browne-Wilkinson and the other judges came to the 

conclusion that the decision of Sinclair v. Brougham should be overturned and 

were of the opinion: 

“Subsequent development in the law of restitution demonstrate that this 

reasoning is no longer sound. The common law restitutive claim is based not on 

implied contract but on unjust enrichment; in the circumstances the law imposes 

an obligation to repay rather than implying an entirely fictitious agreement to 

repay… In my Judgement, your Lordships should how unequivocally and 

finally reject the concept that the claim for moneys had and, received is based 

on an implied contract, I would overrule Sinclair V. Brougham on this point It 

follows that in Sinclair V. Brougham the depositors should have had a personal 

claim to recover themoneys at law based on a total failure of consideration.” 

So now the implied contract theory has in a real sense become ‘a ghost of the 

past.’ 

English lawyers were always against the concept of quasi contract. Until 

recently, the obiters of appreciated judges such as Lord Mansfield and Lord 

Wright tended to fall on deaf ears. In the case of Fibrosa Spolka Akeyjna Vs 

Fairburn Lawson Combe Barbour Ltd105, Lord Wright said: 

“It is clear that any civilized system of law is bound to provide remedies for 

cases of what has been called unjust enrichment or unjust benefit that is to 

prevent a man from retaining the money of or pome benefit derived from 

another which it is against conscience that he should keep. Such remedies in 

English law are generically different from remedies in contract or tort, and are 

 

104 (1996) UKHL 12 
105 (1943) AC 32 (HL) 
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now recognized, to fail within a third category of the common law which has 

been called quasi-contract or restitution. 

Due to the increased judicial references to the concept of unjust enrichment and 

restitution led to the authoritative blessing was finally given to it by the House 

of Lords in the judgement of Lipkin Gorman V. Karpnale Ltd106. After that 

judgement it is no longer necessary to become tangled in the long running but 

arid debate as to whether the subject exists. 

In India, also the concept of quasi contract came from the English law. In India 

the first step away from implied contract was taken in 1860 only in the case of 

Rambux Chittangeo v. Modhoosoodun Paul Chawdhry107, it was held in the case 

with reference to Pothier and Austin jurisprudence that a claim for contribution 

from a co surety was not a contractual claim, that the use of the language of 

implied contracts was something forced on the common law and the system like 

Indian was not dependent on the forms of action could profitably abandon all 

the talks of implied contracts. Although the term quasi contract is nowhere 

mentioned in the Indian contract Act, it deals with all the quasi-contractual 

obligations which have been recognized by the way of English cases in part V 

(sec 68-72) of the act. By avoiding using the term quasi contract, the framers of 

the act have put it in a different way as “OF CERTAIN RELATIONS 

RESEMBLING THOSE CREATED BY CONTRACTS”. 

 

 
Doctrineof Unjust Enrichment: 

 

A person who has unjustly enriched himself at the expense of other is required 

by the law to restitute the other person. It means that if a person has gained 

benefit from some person and thus causing him loss then the person gaining 

benefit is required to reimburse the person for the loss caused. 

106 [1991] 2 AC 548 
107(1867) 7 W.R. 377, F.B. 
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The doctrine of “unjust enrichment” has been defined in various books in 

different term. In Encyclopaedic Law Dictionary, it has been defined as: 

“Unjust enrichment is where a person unjustly obtains a benefit at the expense 

of another. In certain cases where money is obtained by mistake or through 

fraud or for a consideration which has wholly failed, the law implies a promise 

to repay it.”108
 

In Oxford Law Dictionary, it has been defined as: 

 

“A cause of action developed at the common law and equity, whereby, roughly, 

a person who is unjustly enriched, either by receipt of value from the plaintiff in 

circumstances where he or she ought to return it, or by profiting from a wrong 

done to the plaintiff, is required to pay over the value of that enrichment to the 

plaintiff.”109
 

In Merriam Webster’s Dictionary of Law, unjust enrichment has been defined 

as: 

“The retaining of a benefit (as money) conferred by another when principles of 

equity and justice calls for restitution to the other party; also: the retaining of 

property acquired especially by fraud from another in circumstances that 

demand the judicial imposition of a constructive trust on behalf of those who in 

equity ought to receive it. It is a doctrine that requires an equitable remedy on 

the behalf of one who has been injured by the unjust enrichment of another.”110
 

Lord Mansfield is considered to be the real founder of this doctrine. As 

discussed above he had talked about this theory way before in many cases 

including the case of Moses v. Macferlan. For many years his views were 

accepted but with the change of time implied contract theory came into 

 

 
108 Encyclopaedic Law Dictionary, Dr. AR Biswas ed. 3rd (2008) p.1486. 
109 Oxford law student dictionary, J.E. Penner, p.302 
110 Merriam Webster’s Dictionary of Law, ed. 1st (2005) p.515 
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existence which also led to criticism of the principal of unjust enrichment. 

However, such remarks are merely pejorative. Hamilton L.J. had said that: 

“Whatever may have been the case 146 years ago we are not now free in the 

twentieth century to administer that vague jurisprudence which is sometimes 

attractively styled justice as between man and man.” 

Lord Sumner’s opinion that the scope of the action for money had and received 

was fixed by the decided cases was expressed at a time when the legacy of the 

forms faction inhibited the development of the law of restitution. Few if any, 

English judges would now endorse it. The insistence on any notional promise 

no longer closes ‘the door to any theory of unjust enrichment in English law.’ 

The old common law courts should be seen as a practical and useful if not 

complete or ideally perfect instrument to prevent unjust enrichment aided by the 

various methods of technical equity which are also available. The case law now 

establishes that the courts recognize that the principle of unjust enrichment 

unites restitutive claims, and that the law is not decried to no further growth in 

this field. 

In the case of Challenge Air Transport, Inc. v. Transportes Aereos 

Nacionales111, it was held by the court that in order to constitute unjust 

enrichment the following elements must be proved: 

a) Lack of an adequate remedy at law. 

 

b) A benefit conferred upon the defendant by the plaintiff coupled with the 

defendant’s appreciation of the benefit i.e. an “enrichment”. 

c) Acceptance and retention of the benefit under circumstances that make it 

inequitable for him or her to do so without paying the value of it. Each of these 

elements can present complicated problems for the innocent persons. 

 

 
111 (1988) S.A., 520 So. 2d 323 
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Doctrine of Quantum Meruit: 
 

Quantum meruit is another equitable form of relief that is somewhat similar but 

different from unjust enrichment. The basic difference between the both of them 

is that in unjust enrichment there may be no agreement ever to begin with while 

in quantum meruit, there is an agreement but it never specified a price. 

The theory of quantum meruit is based on the idea that one party should be able 

to recover from another the value of their services when the other party was 

unfairly and unjustly enriched. Quantum meruit actually means asking the court 

to award damages based on the value of the work performed. This theory seeks 

to maintain reasonableness and fairness. It requires that the equity is maintained 

and helps to ensure that if a person provides goods or services then he/she 

receives the benefit of such contract. 

Its definition according to the black law dictionary: 

 

“Quantum meruit means, “as much as he deserves”. It is an expression that 

describes the extent of liability in a contract implied by law. It is an equitable 

doctrine, based on the concept that no one who benefits by the labor and 

materials of another should be unjustly enriched thereby. The law implies a 

promise to pay a reasonable amount for the labor and materials furnished, even 

when there is absence of a specific contract.”112
 

In case of quasi contracts, action for quantum meruit is based in general, upon 

one-person providing services to another who has requested for such services or 

freely accepted them with the knowledge that the services are not provided 

gratuitously. A person could only be compelled to payfor benefits, in general, 

where he has requested or freely accepted such services with the opportunity to 

reject. The plea that the plaintiffs have provided the service mistakenly is not 

112 Black Law Dictionary, ed. 8th, 2012. p.1573 



182  

sufficient to claim damages. He must prove that the services were requested by 

the defendant or was freely accepted by him. 

In the case of Pavey & Matthews Pty Ltd. v Paul113, it was held that an action 

could be brought on a quantum meruit basis to recover reasonable remuneration 

for work done under an otherwise unenforceable contract. 

A claim for quantum meruit is for reasonable remuneration for the services 

rendered, the worth of the service. Quantum meruit involves consideration of 

the amount and value of the services rendered, not actual profit. The amount to 

which a plaintiff is entitled on the basis of unjust enrichment is the value of the 

benefit obtained by the defendant, and not the loss to the plaintiff assessed as if 

the contract were fulfilled. 

It was held in a case114 that the recovery in quantum meruit is said to be based 

upon the “assent” of the parties and, being contractual in nature, it sounds in 

law. Thus, in Hermanowski v. Naranja Lakes Condominium No. Five, Inc.,115 it 

was held that in order to recover under quantum meruit it must be proved that 

the recipient: 

a) Acquiesced in the provision of services. 

 

b) Was aware that the provider expected to be compensated. 

 

c) Was unjustly enriched thereby. 

 

The doctrine of quantum meruit applies in the following situations: 

 
a) When a person is hired for doing some work and the contract is either not 

completed or is rendered unperformed, the person hired for performing may 

sue for the services rendered to the defendant as according to theory of 

 
 

113 (1987) 162 CLR 221 
114Rite-way Painting & Plastering, Inc. v. Tetor 582 So. 2d 15 (Fla. 2d DCA 1991), rev. dismissed, 587 So. 2d 

1329 (Fla.1991) 
115 421 So. 2d 558 (Fla. 3d DCA 1982), rev. denied, 430 So. 2d 451 (Fla. 1983). 
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quantum meruit the employer will have to pay the workman as much as he 

deserve. 

b) When there is an express contract for mode of compensation for services and 

for a stipulated amount, the plaintiff cannot abandon the contract and resort 

to an action for a quantum meruit on an implied contract. However, if there 

is a total failure of consideration, the plaintiff can repudiate the contract and 

can also seek compensation on the basis of doctrine of quantum meruit. 

In Indian Contract Act, the doctrine of quantum meruit is implied in sec 70 of 

the act which provides for compensation in cases where a person does 

something lawfully for the benefit of some other person without any intention to 

do such act gratuitously. However, in order to come under the ambit of sec 70, 

two essential points need to be satisfied: firstly, that the person did not do the 

act gratuitously i.e. without intending to receive anything as remuneration and 

secondly, that the other person was benefitted from such act. 

Conclusion: 

 

Although the concept of quasi contract dates back to 18th century, it has not 

become obsolete. However, many a times this principal was criticized but still it 

holds an important place since it is based on the principals of justice and equity. 

The concept of quasi contract is based wholly on the doctrines of unjust 

enrichment and quantum meruit. The main rationale behind this principal is that 

no one should gain benefit at the expense of others. Despite the fact that in 

Indian Contract Act quasi contracts are included under a different name the 

essence and the fundamentals remain the same without any change. So, quasi 

contract form an integral part of the contract act. 
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22. FRIVOLOUS AND VEXATIOUS LITIGATION. 

By ayush jain 

RMLNLU 
 

INTRODUCTION 
 

The Judicial system of India is facing many issues and the major issues that the 

Indian judicial system faces are: The pendency of cases, Lack of transparency 

(mainly in the appointment of judges), Corruption, etc. Every court of India, be 

it any District Court or any High Court or The Supreme Court is overburdened 

by the cases because of which it takes years or even decades for the parties to 

get justice. The pendency of cases is a huge problem that the Courts are facing 

and it becomes even worse when people abuse the process of law and they 

habitually and intentionally file frivolous and vexatious civil/criminal 

proceedings to annoy the other person without having any rational ground. 

Some persons habitually file cases on the issues, which have already been 

decided once or more than once against some parties or their successors or 

against different parties. Filing of such proceedings leads to harassment as well 

as wastage of the valuable time of the law courts which are already 

overburdened. These cases are called Frivolous and Vexatious Litigation. 

There is a minute difference between the words ‘frivolous’ and ‘vexatious’. The 

concepts and difference of the legal terms are: 

“The concepts are also quite different. As will be seen in the ensuing chapter, 

‘vexatious’ litigation means habitually or persistently filing cases on the issues 

in which have already been decided once or more then once or against the same 

parties or their successors in interest or different parties. But as for as 

‘frivolous’ litigation is concerned, a litigation may be frivolous, – without the 

need for persistent filing of similar case, – even if it has no merits whatsoever 
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and is intended to harass the defendant or is an abuse of the process of the 

Court.”116
 

 

 

 
LAWS AGAINST VEXATIOUS AND FRIVOLOUS LITIGATION. 

 

Vexatious and Frivolous litigations are a major issue that the courts face. This 

matter had been taken into consideration by courts and the Law Commission as 

well. The Courts and The Law Commission has favored for a system to keep a 

check on the filing of vexatious and frivolous proceedings. Every person has a 

right to institute civil/criminal proceedings against the other person, but a check 

and a certain criterion is needed to allow the court to look at the bona fide of a 

individual filing the proceeding. Countries like the UK and the USA have 

enacted a law on the filing of frivolous and vexatious litigation and In India 

also, there is a law on Vexatious and Frivolous Litigation in two States, i.e., 

Maharashtra and Tamil Nadu. 

Pendency of cases in courts, mainly in High Courts and District Courts, has 

been a cause of great worry for the parties involved in litigation and for the 

State as well. Frivolous and vexatious litigation also plays an important role in 

creating backlog. Looking at the gravity of the situation, the Law Commission 

of India prepared its 192ndReport on Prevention of Vexatious Litigation in June 

2005 (hereinafter “the 192nd Report”). Till date, the essential recommendation 

of the Law Commission made in the said Report have not been complied with. 

The 192nd Report refers to worldwide legislations and judicial precedents on the 

subject and recommends enacting an effective statute at the central level to curb 

the problem of vexatious litigation. 

“The Madras Vexatious Litigation (Prevention) Act, 1949” was passed in the 

early years of independence an after that, the state of Maharashtra passed “The 

116 192nd Report of The Law Commission of India. 
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Maharashtra Vexatious Litigation (Prevention) Act, 1971”. In the year 2005, 

though the state legislature of Madhya Pradesh passed the Madhya Pradesh 

Vexatious Litigation (Prevention) Act, the same has not yet come into force 

because the Government of M.P. has not issued any notification in this regard. 

In Rajasthan, the “Rajasthan Vexatious Litigation (Prevention) Bill, 2015” has 

been introduced, which bill awaits the nod of the assembly. 

Courts are concerned by these cases and it is high time that a law be enacted by 

the centre to prevent the filing of frivolous complaints by declaring such a 

person as vexatious litigant, and barring him from filing or continuing any 

complaint without the leave of the High Court, thereafter. when any person is 

declared as vexatious litigant, a provision should be inserted in the law to 

punish that person for the contempt of the court and the courts can direct him to 

pay the cost also. 

But a law that allow such long-term limitations on litigants could without doubt 

be used to thwart public interest litigations and the petitions that the state may 

find uncomfortable, say lawyers and activists. 

In 2010, “The Maintainability of Public Interest Litigation Rules” were 

introduced to govern public interest writ petitions. Under these rules, petitioners 

were required to disclose their credentials and motives to the court’s Registry, 

which decides if the PIL can be entertained. In court, judges can ask petitioners 

to deposit an appropriate amount to the Registry to be paid as compensation to 

the respondents in case the PIL is found to be “vexatious, frivolous or mala 

fide” 

There are Cases in which the Courts have imposed Cost on the Party who file 

Frivolous and Vexatious cases. In the case of Pradip Nanjee Gala v. STO117, the 

Hon’ble Supreme Court imposed the cost of Rs. 5,00,000.00 on the appellant 

for filing a frivolous appeal. In Vijay Malya v. Enforcement Directorate118, the 

 

117  (2015) 13 SCC 149 
118  AIR 2015 SC 2726 
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Hon’ble Supreme Court imposed the cost of Rs. 10,00,000.00 on the appellant 

for abuse of process of law. In PGF Lit. v. Union of India119, the Hon’ble 

Supreme Court imposed the cost of Rs. 50,00,000.00 on the petitioner for abuse 

of process of law. 

 

CURRENT PROVISIONS IN LAW AGAINST FRIVOLOUS AND 

VEXATIOUS CASES: 
 
 

In the Code of Civil Procedure, 1908, 

CPC ORDER 7 RULE 11: Rejection of plaint 

Order VII Rule 11 gives powers to courts in certain circumstances to reject the 

plaint. If courts exercise these powers strictly, the frivolous petitions may be 

thrown out at the threshold. 

The plaint shall be rejected in the following cases:- 

where it does not disclose a cause of action, where the relief claimed is 

undervalued, and the plaintiff fails to correct it, paper insufficiently stamped, 

and the plaintiff fails to supply the required stamp-paper, suit appears from the 

statement in the plaint to be barred by any law. 

 
CPC Section 35A. 

Section 35-A provides for compensatory costs in respect of false or vexatious 

claims or defenses. The maximum limit of the costs is Rs. 3000 or  not 

exceeding the limits of its pecuniary jurisdiction, whichever amount is less. 

Though, this maximum limit of the cost must be increased and fixed up to two 

lakhs. In this regard, the necessary legislative amendments must be done by the 

legislature. 

 
CPC Order 6 Rule 16. 

 

 

119 AIR 2013 SC 3702 
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This provision provides that a pleading can be striked out if the Court at any 

phase of the proceeding order it to be struck out or amended because it is 

unnecessary, scandalous, frivolous or vexatious and it may tend to prejudice, 

embarrass or delay the fair trail of the suit or it’s an abuse of the process of the 

Court. 

 

 
 

In the Code of Criminal Procedure, 1974, 

SECTION 250. - 

Section 250 provides that in case of discharge or acquittal, the Magistrate may 

pass an order to pay such amount by way of compensation, not exceeding the 

amount of fine he is empowered to impose. This statutory provision still needs 

amendments in these manners: 

It should be mandatory in each criminal case to award compensation if the 

Learned Magistrate records acquittal or discharge of the accused. 

The amount of compensation must be fixed minimum Rs. 5000 and maximum 

Rs. 50000 in appropriate cases and the powers to award such compensation 

must be in addition to imposition of fine. 

 

 

Lord Macaulay, “It is undoubtedly a great evil that frivolous and vexatious 

actions should be instituted. But it is an evil for which the Government has only 

itself and its agents to blame, and for which it has the power of providing a  

most sufficient remedy.” 

 

 

 
 THE PROVISIONS OF ‘THE VEXATIOUS LITIGATION 

 (PREVENTION) BILL’, WHICH WAS INTRODUCED IN RAJYA 

SABHA IN 2016- 



189  

1. Application for declaring a person as a vexation litigant, may be filed by- 

 Adv. General or in his absence by any senior advocate Appointed by HC. 

 Registrar General of the High Court. 

 Or by a person against whom the proceedings (civil or criminal) has been 

instituted by the litigant, (with the leave of the High Court). 

 
2. If a person is declared a vexatious litigant by HC then he cant institute new 

proceeding and if a case is pending it wont be continued without the leave 

of court but he need not take leave when case is against him and he has to 

defend himself, when he already took the leave for further proceedings. 

Leave shall not be given unless court is satisfied that it isn’t an abuse and there 

is prima facie ground. It doesn’t include proceedings under article 226 

 

3. Copy of order shall be published in official gazette and in every subordinate 

court and in any other manner as HC prescribe. 

 
4. When a person, who is declared as Vexatious litigant, institutes or continues 

proceedings (civil or criminal) against any person, without obtaining the 

required leave from the high court or any other appropriate court then his 

suit shall be dismissed and the person who has instituted or continued the 

proceeding shall be punished for the contempt of court and shall be made 

liable to pay costs. 

 

 
5. Where a person who is declared a vexatious litigant, institute or continue any 

proceedings in another High Court or in a Court inferior to that High Court, 

then other party can request such high Court to declare such person as a 

vexatious litigant by making an application. If by that application the High 

Court is satisfied that any person has been declared as a vexatious litigant by 
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another High Court then the High Court in which the proceeding is instituted 

may give an opportunity of being heard to the person who has instituted or 

continued any proceeding, and if not satisfied then the court can declare that 

person as a vexatious litigant. 

 

 

 

 
 

. 

NEGATIVE EFFECTS OF THIS LAW. 
 

The proposed law has empowered the advocate general (AG) to move court to 

get a person habitually filing vexatious petitions declared a "vexatious litigant" 

who would be barred from filing any case without prior permission from court. 

In many cases Government is a party to the suit and when the power of moving 

an application for declaring a person as vexatious litigant is in the hands of the 

Advocate general, it is unsafe and it can be misused because an Advocate 

general is appointed by the government and when a suit is instituted against the 

government, the Advocate general can misuse his power and bully a litigants 

rights. To protect the rights of the litigants, there should be a safeguard against 

discrimination by the Government. 

Many activists and whistle blowers exposes corruption and questions the 

policies of the government by instituting proceedings against the government 

and misuse of this law can victimize the litigant. 

Cases in more than one State can become a problem. In a situation where a High 

Court has passed an order and declared a person as a ‘vexatious litigant’ and 

banned him from initiating or continuing any case, civil or criminal, in any 

Court subordinate to it, without obtaining leave 

from the appropriate Court. In such a situation, the opposite party against whom 

the case, civil or criminal, has been initiated or is being continued in another 

State, or the Advocate General or the Registrar General of the High Court can 

move the High Court in which such proceeding is instituted or continued or 

instituted or continued in a Court which is subordinate to the High Court, to 

pass a similar order declaring the person concerned as a vexatious litigant and to 

direct him to seek leave for continuing that case or for initiating any fresh case 

in any Court within the supervisory jurisdiction of that High Court. 
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23. SUCCESSION ACT 

 

 
Introduction 

Men and women share unequal rights in Kenya in terms of ownership of 

property and succession. The customary laws in place are always 

overshadowing and affecting the laws already laid down by the government. 

The basis of the customary laws is that women are beings that are not 

trustworthy, and they do not deserve direct ownership of property. The same 

can be contended through the Simone De Beauvoir’s The Second Sex where she 

deconstructs the myths and facts about the gender dichotomy and conforms to 

the notions of a lived experience. Through her book she deviates from the 

prevalent concepts of biological reductionism, psychoanalysis (proposed by 

Freud) and historical materialism. The roots of the Kenyan woman’s laws are 

based on the same and as Simone explains none of them completely rationalize 

the position of women in society in general. Through this paper I would like to 

analyse the evolution of the laws of inheritance in Kenya through the lens of 

Simone’s book in the wake of neo-liberal feminist thoughts and ideologies. 

The property rights are in shambles in Kenya as numerous women have been 

denied their right to inherit property and are usually dislodged from the 

husband’s family after there is a strain in their relationship or after the 

husband’s death. They are alienated from the property that they jointly built or 

worked on with their husbands and are even degraded further by making them 

have forceful sex with men of the lower classes. Married women have no say  

on how the property should be used by the husband and they have all the  

powers of alienation. The right to property and enjoyment of the same balances 

upon the presence of a man in this relationship. After a relationship ends 

between a man and a woman, the woman is stripped off her rights to the 

property and has no access to enjoyment of the same. These rules and norms 
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reduce a woman’s place in society to a dependant for the husband. This not only 

undermines their abilities but places them lower than men in the socio- 

economic status. As Simone describes through her book how the woman is ‘the 

other’ and society has portrayed men to be the indispensable soul and women 

are their mere dependants. She also agrees with Friedrich Engels perspective on 

historical materialism which says that the development of the ownership and 

enjoyment of private property has resulted in the devolution of a woman’s status 

exponentially120. Simone also says, “Once woman is dethroned by the advent of 

private property, her fate is linked to it for centuries: in large part, her history 

is intertwined with the history of inheritance.”121
 

Kenyan women are not even completely aware about the rights vested with 

them. Even if they are aware of the same, they do not have the channels to 

enforce the same in real life. They are not self-aware about the means of buying 

property on their own name without associating a man in the sale deed, when 

they are widowed they do not know about their rights to demand the property 

previously held by the man of the family. Moreover, the new Constitution  

which grants women equal rights on property is highly complex and technical in 

terms of the nomenclature and terminology used. Therefore, the illiterate rural 

woman and many literate women are also unable to read the same and use it to 

their advantage. 

2 Development of the new Constitution and Succession Act 

 

The scope of the Law of Succession Act, shall “except as otherwise provided in 

this act or any other written law, the provisions of this act shall constitute the 

law of Kenya in respect of and shall have universal application to, all cases of 

intestate or testamentary succession to the estate of deceased persons dying after 

the commencement of this act and to the administration of estates of those 

 
120 Engels, Friedrich. Socialism, Utopian and Scientific. Vancouver: Whitehead Estate, 1919. Print 
121 Beauvoir, Simone de. The Second Sex. New York: Vintage Books 1989, c1952. Print. 
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persons.”122 The Act provides provisions for any sort of marriage, be it 

monogamous or polygamous . Women can now inherit land from their parents 

and at the same time, they are now eligible to buy and sell property under their 

own name. Women also share an equal say in the Joint property bought by her 

and her husband. If the man has indulged in a polygamous marriage, then each 

wife has the very right to ask for her share on the land. Moreover, while 

appropriating the said property, the law needs to take into consideration of how 

much each wife has invested into the property, be it through financial or non- 

monetary contributions. The Matrimonial Property Act on the other hand has its 

own drawbacks as well. It only considers the property that has been bought by 

the wife and husband separately and not the ancestral property that devolves 

through her father in law. The above was seen in the landmark case of Karanja 

v. Karanja123 where the Court analysed the possibility of a wife helping her 

husband purchase property through monetary contributions. This very 

judgement recognised the efforts of a domestic housewife who gave into the 

family in ways that could not be valued. 

3 Kenyan Customary Laws vs. Kenyan Statutory Laws vs. 

Personal Laws 

Kenyan Law started adhering to The Convention on the Elimination of all 

Forms of Discrimination Against Women (CEDAW). Therefore, the new Law 

provided equal property rights to both men and women irrespective of the 

customary laws that were acting upon such individuals. In the case of Rono v. 

Rono124 the male descendants asked for a greater share than the female 

descendants and the widow, as under the Keiyo traditions, females are not 

vested with the right of inheritance from their father’s property. In another case 

 
 

 
122 Section 2 (1) of the Law of Succession Act. 
123 (1976) KLR 356. 
124 KLR G & F 803. 
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of Re Estate of Lerionka Ntutu125, the Maasai customary laws were questioned 

which shares similar ideologies relating to the women’s right to inheritance. 

Lady Justice Rawal held that the application of such customary laws shall not  

be considered, and everyone shall be treated equally. This directly corroborates 

with the ideologies of Simone as she rightly claims through The Second Sex 

that it’s the customs that have made the women psychologically feel that they 

aren’t as strong as the men and are ‘the other’ in society and are unessential 

beings or mere objects. She also says that its how a woman is mentally 

conditioned to be the weaker sex and she claims, “One is not born a woman; 

rather, one becomes one.”126 We can clearly see the same through how the laws 

are made in Kenya, there is absolutely no basis of discrimination and the only 

reason is that they believe and have made the women believe that they are 

weaker than men and do not deserve to be treated equally in society. Simone 

debunks all the said historical and literary myths and proves that certain facts 

are wrong and proves that there is absolutely no valid basis of discrimination. 

Therefore, seeing the laws from the eyes of Simone, we see that the laws are 

flat, baseless and lack a deeper understanding of the gender dichotomy in the 

society. 

The Law of Succession Act subjects itself to everyone but Muslims and under 

subsection 4 it clearly says that Muslims shall not be governed by the said law 

and they shall have their personal laws applicable for themselves. When such a 

provision is made, Muslim women are not given what they rightfully deserve. 

This entails that the devolution of a Muslim man’s property will be according to 

the Holy Quran. The Quran says that “Allah ordains concerning your children 

that, the male shall have a share equivalent to that of two females. If the 

children are females numbering two or more, their proportion is two thirds of 

 

 
 

125 (2008) eKLR. 
126 Beauvoir, Simone de. The Second Sex. New York: Vintage Books 1989, c1952. Print. 
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the inheritance”.127 This is clearly disproportionate as the men get twice the 

share as woman. Therefore, while the customary laws have a significant place 

in the Kenyan Law perspective, provisions for personal laws are not made. 

Simply saying, the new laws do not make provisions for Muslim women. 

4 Polygamous Marriages 

 

The Law of Succession Act provides for the betterment of multiple wives of a 

husband. If the Kenyan husband dies interstate, then all his movable/immovable 

property including his net worth shall be devolved amongst the number of 

houses he has (according to the number of children each house has) and the wife 

who has survived him (shall be considered as an addition to the unit of 

children).128 Polygamy is a common practice in Kenya and earlier, women who 

shared men with other women and were trapped in the labyrinth of a 

polygamous marriage. They were not entitled to any property of their deceased 

husband. In Re Ruenji’s Estate129 the case was about a woman who married a 

man under customary laws. The said man was already married under statutory 

laws. The Court opined that women who marry men who are previously married 

(through statutory laws) shall not be considered as wives and the children shall 

not be their own for the purposes of succession. In a similar case of Re Ogola’s 

Estate130 it was held that men who were already contracted in a marriage under 

statutory laws can’t contract another marriage, be it statutory or customary in 

nature. 

The customary laws are so prevalent in Kenya that they sometimes overpower 

the statutory laws in place and thus the laws need to be tweaked keeping in 

mind the diverse customary laws. The same can be seen through the cases of 

 

 

 
 

127 Sura 4 Verse 11 of the Holy Quran. 
128 Section 40 (1) of the Law of Succession Act. 
129  (1977) KLR 21. 
130  (1978) KLR 18. 
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Estate of Samuel Hopewell Gacharamu131, and Estate of Duncan Kiiru 

Karuku132 where the second wife was considered qualified for the succession of 

her deceased husband. There was a slight reference made to S.29 of the Cap 

160. If the laws were not tweaked according to the customs in place, then the 

second wife (allowed by the custom) would have not been allowed to inherit the 

said property. There is a larger issue of oppression over polygamy as well. 

What about a woman with two husbands? Is she treated the same way a man 

with two wives is? Why is there a difference between them and why has the law 

shaped to show a difference between the same?133
 

5 Progressive Laws for Married Daughters 

 

After the emergence of The Constitution of Kenya in 2010, Article 65 of the 

same provides for equal right to acquire and enjoy property to both men and 

women. The question of married women is an important one. In the most recent 

case of Re Estate of Pricilla Wairimu Kamau134 the Court reaffirmed that 

married daughters have the right to inherit from their deceased father and 

shares equal rights as other sons. Seeing it through Simone’s view point, the 

new Constitution is progressive and inclusive of a deeper understanding of the 

power pay of men and women. Pondering over Simone’s statement of “One is 

not born a woman; rather, one becomes one.”135, we can very well say that 

providing women with equal rights makes them believe that they are equally 

worthy to be a part of the society and should be vested with the same rights as 

men. Historically if the same was done earlier, women in Kenya would be much 

more aware of their rights and their position would not be as low as it right now. 

The new provisions in Kenya are ensuring power to women and are breaking 

 

 
131 Succession Cause No. 126A of 1983. 
132 Succession Cause No. 74 of 1987. 
133Kitenge-Ya, "De la polygamie villageoise ala 'bureaucratie' urbaine", Problemes Sociaux Zairois 116-117 

(1977): 153-159. 
134  (2005) eKLR 
135 Beauvoir, Simone de. The Second Sex. New York: Vintage Books 1989, c1952. Print. 
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the norms of the gender dichotomy in place. These progressive laws are 

showing hope to women and are helping them demand what their birth right is. 

6 Conclusion 

 

The law is prevalent throughout and it effects an individual’s life both directly 

and indirectly. It has reached the point that each layer of society is intertwined 

with law. The point has reached where it is safe to assume that the substantial 

law of Kenya has decided and offered itself to the customary laws prevalent. 

One can also say the men are exploiting the substantial law using the diverse 

customary laws. Does the Kenyan law hate women? Does it make the law 

chauvinist? How Simone uses the imagery of a man writing history by saying 

that “first of all this one: women's entire history has been written by men"136 

Similarly I can say that the old Constitution was framed by majority if not all, 

men and we can clearly see how sexist and chauvinist the law is. Developments 

were made with the new Constitution only in 2010 in the wake of liberal 

feminism and when women were aware of their rights and powers. 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
 

 

 

 
136 Beauvoir, Simone de. The Second Sex. New York: Vintage Books 1989, c1952. Print. 
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Since long businesses have taken steps to protect their treasured trade  

secrets.137 These methods have strictly restricted access to special documents or 

to areas of manufacturing plants that contain secret machinery.138 Employers 

generally require their employees to sign non disclosure documents during or 

after their employment.139 Licensing agreements also contain clauses that 

prohibit the circulation of secrets or their use following the termination of the 

agreements or employment.140 Courts tend to imply these clauses,141 even if they 

are missing in the licensing agreements. Businesses in attempt to gain additional 

protection affixed copyright notices to their trade secrets.142
 

American Bar Association Committee on Trade Secrets and Interference with 

Contracts considered for the first time the propriety of marking trade secrets 

with a copyright notice in the year 1980.143 The committee was of the opinion 

that “no inconsistency arises in placing a copyright notice on material that bears 

an admonition forbidding disclosure to third parties”. The committee viewed 

copyright protection as a complementary law in prohibition of theft or 

misappropriation of trade secrets. Minority of the committee members were 

concerned, that affixation of a copyright notice demands a publication of 

material, which is inconsistent with the main motive : the secrecy warning. 
 
 

137 See R. ELLIS, TRADE SECRETS §§ 1-16 (1953). 
138 See Pakula, Non-Contractual In-House Procedures'for Confidential Information, in PROTECTING TRADE SECRETS 
TODAY 179-87 (T. Arnold ed. 1973) [hereinafter cited as TRADE SECRETS]. See generally Adams, Protecting a 
Company's Trade Secretsfrom Theft by Its Employees, in PROTECTING AND PROFITING FROM TRADE SECRETS 
1979, at 303-43 (R. Milgrim ed. 1979). 
139 See Arnold & Jackson, The Peroatetic Employee and the Protection of Trade Secrets, in TRADE SECRETS, supra note 
2, at 149-77. See also Water Servs., Inc. v. Tesco Chems., Inc., 410 F.2d 163 (5th Cir. 1969); Motorola, Inc. v. Fairchild 
Camera & Instrument Corp., 366 F. Supp. 1173 (D. Ariz. 1973); Irvington Varnish & Insulator Co. v. Van Norde, 138 N.J. 

Eq. 99, 46 A.2d 201 (1946); Kadis v. Britt, 224 N.C. 154, 29 S.E.2d 543 (1944) 
140 See Painton & Co. v. Bournes, Inc., 442 F.2d 216 (2d Cir. 1971). See generally Bassler & Bayes, Process Licensing, in 
TRADE SECRETS, supra note 2, at 233. 
141 See, eg., Servo Corp. of America v. General Elec. Co., 337 F.2d 716 (4th Cir. 1964) (holding the improper exploitation of 
a confidential relationship actionable on the theory of unjust enrichment), cert. denied, 383 U.S. 934 (1966). 
142 See Wall St. J., Dec. 29, 1980, at 26, coL 5. 
143 A.B.A. SECTION OF PATENT, TRADEMARK AND COPYRIGHT LAW, COMMITTEE REPORTS 218 (1980). 
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Trade secrets are basically ideas. Trade secret law is designed to protect these 

ideas. Copyright law is used to protect the expression of the same. The decision 

in Russell v. Trimfit144 supports this theory. In Russell the plaintiff copyrighted 

drawings of mitten toe or glove socks. The defendant manufactured similar 

socks, and the plaintiff sued for infringement. The court dismissed the action 

even though the concept was the plaintiff's original creation, the court held that 

the copyright did not protect the copyright holder against the unauthorized 

manufacture of the socks. 

One of the major problem in inclusion of copyright notice is that while  in 

action to maintain an infringement action, there is a compulsory requirement of 

registration of a copyright.145 For the purpose of such completion disposal of at 

least "one complete copy or phone record" at the Copyright Office is a  

mandate. These deposited articles are open to public inspection during the term 

of the copyright. Thus, leading the holder of a trade secret to its disclosure. 

Once the element of secrecy is lost, it is difficult to pursue an action under trade 

secret law.146
 

The Copyright Office should keep the deposited copy confidential for those 

who request that to maintain the privacy for their work. Section 407(c) of the 

Act provides an exemption to the deposit requirement if the requirement would 

cause "practical hardships,"147 and the same is proposed to be expanded to 

include trade secrets.148 Nonetheless, this expansion would work against the 

constitutional purpose of copyright law-advancing science and the useful arts 

because it is likely to give copyright holder a monopoly on his expression of the 

idea for his lifetime plus fifty years without exacting the quid pro quo of 

disclosure. 

Using copyright law to protect trade secrets is inadvisable. Copyright law 

protects expressions, not ideas, and ideas are the valuable component of trade 

secrets. Hence, copyright affords no additional protection for trade secrets. 

Indeed, there are two reasons why copyrighted trade secrets might ultimately be 

afforded less protection than secrets not copyrighted. When only copyright law 

applies, ideas are no longer protected. To enforce rights under copyright, copies 

of the trade secret must be deposited at the Copyright Office. This requirement 
 
 

144 428 F. Supp. 91 (E.D. Pa. 1977), aff'd, 568 F.2d 770 (3d Cir. 1978). 
145 See 17 U.S.C. §411 (1976). 
146 See notes 23-26 supra and accompanying text. 
147 17 U.S.C. § 407(c) (1976). 
148 A.B.A. SECTION OF PATENT, TRADEMARK AND COPYRIGHT LAW, COMMITTEE REPORTS 218 (1980). 

Section 408(c)(1) of the Act authorizes "the deposit of identifying material instead of copies or phonorecords ..... " 17 U.S.C. 
§ 408(c)(1) (1976). This "substitute deposit" idea has also been offered as a way to prevent the disclosure of copyrighted 
trade secrets. See Comment, supra note 142, at 381-82. However, Congress intended this section to provide for the filing of 
objects that were bulky, unwieldy, easily broken, or otherwise impracticable to file. Id. 
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amounts to public disclosure of the secret, eliminates trade secret protection, 

and once again strips protection away from confidential ideas. Therefore, it is 

best not to copyright documents containing trade secrets. The concept of 

copyright is not flexible enough to add to the already adequate protection of 

trade secret laws and may actually cause this protection to be forfeited. 

25 The Cops Of India: Violators of Human Rights or the Victims to 

violation 

About the Author: 

Yuvraj Gautam 
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ARTICLE 

The police force everywhere is the organ of any state government which has the 

most amount of interaction s with the common citizens at large .In most of the 

places the criminals dread these men dressed in khakis and the citizens consider 

them their saviour in case of any criminal activity. However during the late 90s 

they fell prey to the political agendas of various political parties , the image of 

the police was maligned and till date continues to be. More particularly the 

encounter of politically active deadly criminals was the major cause .Every time 

the government changed the police was used by them as their personal weapons 

and body guards.. When we go back and analyse the data it is found that giving 

out of turn promotions and various other privileges were usually used to lure the 

police personnel into working for them. However not all cops were involved to 

be true only the creamy layer was largely involved. The cops holding small 

positions were not even aware of the fact that they are actually politically 

controlled. The information regarding the criminals came to their knowledge 

either by order of their politically motivated superiors or through their net of 

informers which was either paid off or harnessed by the political parties at that 

time. 

The Apex court of India has given many prominent decisions in various cases 

regarding policing standards, two of which are discussed as follows. The first 

one in “Prakash Singh vs Union of India” In 1996, a petition was filed before 

the Supreme Court that raised various instances of abuse of power by the police, 

and alleged that police personnel perform their duties in a politically prejudiced 

manner. The Supreme Court ordered in 2006, to the centre and states to set up 

authorities to lay down guidelines for police functioning, evaluate police 

performance, decide postings and transfers, and receive complaints of police 

misconduct. The court also required that a minimum tenure of service is 
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guaranteed to key police officers to protect them from arbitrary transfers and 

postings.” 

Second on was the Model Police Act, 2006 drafted by the Police Act Drafting 

Committee (2005), and the Supreme Court guidelines (2006) according to 

which the states are required to set up state and district level authorities to 

address the complaints against the police department. The Model Police Act 

requires state authorities to have five members: a retired High Court Judge, a 

retired police officer of the rank of DGP from another state cadre, a retired 

officer with public administration experience from another state, a civil society 

member and a person with at least 10 years of experience as a judicial officer or 

lawyer or legal academic. It also requires district level authorities to have 

retired judges, police officers, practicing lawyers. 

The media and press have now again started to raise questions on modus 

operandi of the police personnel they also go on to malign and question the 

integrity of cops at personal level and the police department as a whole . From 

the recent incidents various journalists and the eminent people of the press have 

concluded that the police department present in various states of India is 

incompetent and corrupt to the extent that they plan and execute fake 

encounters. All the above mentioned eminent journalists often avoid the fact 

that these people in uniforms are also humans and that they have same rights 

and privilages as that of any other person. It is extremely important to note here 

that India is a developing country and the policing needs of municipalities and 

small cities are not met with efficiently at all. The police men lack basic tactical 

arms such as tear gas and stun guns, the weapons that they get are rejected by 

the army. These rejected weapons are not only out-dated but also it is a pretty 

high chance that some defective weapons also come along with the rejected 

ones. A long term usage and harsh usage of weapon often render them useless 

and dangerous for use in urban areas as instances of miss fire and lack of aim 

may lead to several adversities. Due to this shortcoming the police personnel are 

forced to use the deadly weapons from a relatively close range exposing 

themselves to more danger as the offenders are also equipped with automatic 

weapons whose ranges are higher than those our police forces now have. On the 

other hand media houses claim that use of weapons in close range by police 

force is gross human right violation of the criminals. The fact that use of high 

end weapons by the offenders is evident from seizures by the Police 

departments of various states. The allegation that the police do not face harsh 

work environment and casualties is rendered meaningless and nullified by the 

following stats provided by the National Crime Records Bureau in 2016: 



  

 Persons killed or injured when police resorted to firing  

EVENTS CIVILIANS POLICEMEN  

 KILLED INJURED KILLED INJURED  

 
RIOTS 

 
57 

 
308 

 
0 

 
63 

 

 
SELF-DEFENSE 

 
6 

 
18 

 
3 

 
44 

 

TO EFFECT 

ARREST 

16 8 1 22  

MISCELLANEOUS 13 17 0 28  

  

 Persons killed or injured when police resorted to Lathi charge  

EVENTS CIVILIANS POLICEMEN  

 KILLED INJURED KILLED INJURED  

 
RIOTS 

 
19 

 
640 

 
0 

 
3470 

 

 
SELF-DEFENSE 

 
6 

 
27 

 
1 

 
401 

 

 
TO EFFECT 

ARREST 

 
4 

 
8 

 
0 

 
12 
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MISCELLANEOUS 

 
6 

 
84 

 
0 

 
830 

 

 

 

 
 

 
 

These stats indicate that the human rights of the police are being violated at 

much larger levels as compared to that of the criminals and accused. The so 

called NGOS, human right activists and media houses that claim violations of 

human rights of notorious criminals have surely neglected this report published 

by the National Crime Bureau. These underpaid and exploited saviors in 

uniform eventually become the football between the politicians and the so 

called human right activists. Many big media houses go on to say that so and so 

number of FIRs have same language of reporting police encounters and criminal 

face offs and accuse police of incompetence and claim that the encounter 

operations are fake on merely the ground that the language used in reporting 

encounters is similar. The objected phrases are: 

1.  Badmaashon ke dar se koi bhi vyakti gawaahi ke liye taiyyar nahin 

hua (afraid of the criminals, no one agreed to be a witness).” 

2. ko nyuntam jawabi firing (minimum required firing) 

3. aatmaraksharth karne (for our self-defence) 

4.  Adam sahas va shaurya ka parichay dete hue, apni jaan ki parwah na 

karte hue (showing exemplary courage and without caring for one’s own 

life. 

 

The first phrase means that no passer-by agreed to testify the happenings 

before the court because of fear from the goons and criminals. India is a 

country where even policemen have minimum arms and modes of self- 

defence how can the common citizens be expected to testify when they 

have no modes of self-defence and they have to live in that area with their 

families if they do so fear of attack from the associated gang members will 

always be hovering above their heads .For some reason these so called 

NGOs and human rights activists find something “off going” with this 

phrase. According to me it’s nothing but the privilege of living in well 

developed areas with security guards and CCTVs that they neglect and 

ignore the condition of the common citizens living in rural areas with no 
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means of self-defence and even the nearest Police station 20 kilometres 

away and no modes of transport. In these adverse conditions our policemen 

go and execute operations with minimum tactical gear and then face these 

illegitimate allegations. For some reason Media houses and NGOs also find 

the use of term” atmasuraksha”(self-defence”) controversial. What do we 

actually want the police to do? If the police force cannot even protect 

themselves than how can we expect them to protect us. Whenever there is a 

stand-off between the police and the criminals the media presents the 

reports in such a taunting manner that they nullify all the claims and 

reports given by the police department on that incident. The police 

encounters an awarded criminal with over 25 cases and the media houses 

and NGOs come pouring down on them and if in the same operation a 

policeman loses his /her life they don’t even consider mentioning that 

incident as the violation of human rights of the police personnel. 

The above stats indicate that whenever the police department resorts to use of 

reasonable force it is only under extreme circumstances and it is also evident 

from the extent of damage inflicted on the police department that had they used 

force in the early stages of these criminal incidents a considerable amount of 

damage on the police personnel could be harnessed. The policing standards of 

the cops of our country have increased exponentially over the past few years but 

the hatred the media houses inflicts on the police departments till date is 

maligning their prestige and honesty. 

The police department needs to have better training, they should not only appear 

as predators of criminal activities but also as representatives of the state 

government who are polite and maintain a healthy relationship with the 

residents present in their respective jurisdictions. To accomplish this a further 

bifurcation can be made in the police department making dedicated units one 

which is well equipped with tactical gears and ready to combat deadly criminals 

and another one which servers and protects the society from mild criminal 

activities and also side by side maintain friendly relations with the citizens. This 

would increase the involvement of common citizens in the policing and make it 

more accurate and efficient. For instance if the police maintains a healthy 

relationship with the citizens, they could help the police by placing closed 

circuit cameras in their properties at such angles that will cover some part of 

public property such as roads and parks present in the vicinity of their homes, 

which would prove helpful in case there is a criminal activity in that area later. 

The heads of police force and the concerned ministries should always keep in 

mind that police and army are two entirely different defense mechanisms which 

are should not be clubbed and owing to the difference in modus operandi and 

jurisdictions they can never be compared. There are high chances that a method 
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successful for the army might prove to be extremely useless for the police force 

owing to the differences in work surroundings. In the recent surveys carried out 

by various agencies a high percentage of police personnel were found to be 

victims of work related stress this needs to be curbed a possible solution is that 

the shifts of the cops are particularly defined to avoid conditions of work related 

stress. If a serious action is not taken by the government for upgrading and 

training of police personnel according to modern standards then this department 

would be rendered useless and become soft targets for the criminals who are 

now better equipped and trained to be even more lethal than before. 
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Introduction 

A contract in its simple terms refers to an agreement between two or more 

parties who agree to do or agree not to do something either in the present or at a 

future date in written or oral form. Contracts are age-old forms of promises 

exchanged between two or more persons in a valid form and accepted by the 

parties univocally and legally binds them to perform such promise. Section 2(h) 

of the Indian Contract Act, 1872 provides the legal definition of contract as an 

agreement enforceable by law. And section 2(e) mentions that an agreement 

means a promise or set of promises in exchange for a promise or set of 

promises. 

Traditionally contracts were either oral or written i.e. documented in paper 

form. But with the changes and advancements in technology now, no more 

contracts are just restrained to oral or written documented forms but do 

encompass e- contracts which form a very basic element of e-commerce in the 

modern world. It is the internet that has revolutioned the way people think. It 

along with e-commerce has enhanced the rapid growth of e-contracts now. In 

the global village of today businesses are no more restricted to physical markets 

but also extend online through the virtual world’s of internet’s platform. E- 

contracts are a gift that the era of globalisation has showered to the 21st century 

world for ease in doing business through the internet. And electronic contracts 
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can be defined in layman’s term as contracts entered into between the parties 

over the internet without actually meeting i.e. in virtual place. 

 
 

Essentials of e-contracts and its forms 

E-contracts are to be identified as modern day contracts that do have to 

necessarily have all the ingredients that were required to be fulfilled to be a 

valid contract under the Indian Contract Act of 1872. The basic requisites are- 

1. Offer- An advertisement on any particular website may or may not 

constitute an offer because an offer and an invitation to treat are totally 

different. Offering to any unspecified person is known an invitation to 

treat or rather invitation to an offer, unless a contrary intention is clearly 

expressed. When customers respond through an e-mail or by filling in the 

form of an online form, built into the web page, they make an offer. 

Traditional contracts also follow the same approach of offer as the very 

first step of formation of any contract. 

2. Acceptance- The offer has to be accepted by the opposite party 

essentially to form a valid e-contract just like how acceptance is an 

essential part in case of any traditional form of contract. The general rule 

of acceptance is that it is effective when received. In cases where the 

server is trusted the postal rule will apply but where server is not trusted 

the there is uncertainty with regard to the email’s route. 

3. Consideration- the rule of quid pro quo (something in return ) mostly 

referred to as consideration is equally applicable to e-contacts also. 

4. Performance- The promises from both side have to be essentially 

performed as per the terms and conditions mentioned in the case of a e- 

contract just like any traditional form of contract. 

5. Liability- Similar to traditional form of contracts breach of e-contract by 

a party makes him liable to the other party. 

6. Lawful purpose- Any e-contract entered between the parties for an illegal 

or unlawful purpose is to be deemed as void ab initio. 

7. Capacity of the parties – The parties to e-contract have to fulfil the 

criteria of section 11 and 12 of the Indian Contract Act essentially. 

8. Free consent- Every e-contract has to also fulfil the criteria of free 

consent as provided in section 13 of the Indian Contract Act. 

Unlike the two types of traditional contracts- viz. oral and written the various 

forms of e-contracts used for e-commerce are- 
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a. Browse –wrap agreements- They are agreements which are intended 

to be binding upon the contracting parties by the use of website. They 

include the user policies and terms of service mentioned below in the 

website. 

b. Shrink- wrap agreements- These are the license agreement by which 

the terms and conditions of a contract are enforced upon the 

contracting parties. They are usually present on the plastic or in 

manuals accompanying with the software products which the 

consumer buys. 

c. Click-wrap agreements- In this the user is required to give his consent 

to the terms and conditions that are known as end user agreement. It 

governs the licensed usage of the internet software by clicking “Ok” 

or “I agree” button.149
 

 

 

Legal validity of e-contracts in India and laws governing them 
 

Section 10 A of the Information Technology Act of 2000 legally validates 

e-contracts in India by mentioning that where in a contract is forms by 

i) the communication of any proposal, 

ii) the acceptance of such proposal, 

iii) the revocation of proposal and acceptance, 

and these are expressed in electronic form or by means of an 

electronic record then such contract shall not be deemed to be 

unenforceable solely on the ground that such electronic form or 

means was used for the purpose of its creation150
 

The above provision was added in 2008 when the legislators felt that e- 

commerce requires e-contracts as an eminent part and cannot be done 

without them. 

In India the conventional contracts are governed by the Contract act of 

1872 but e-contracts are governed by the provisions of the following 

acts to promote the cherished concept of e-commerce in the 21st 

Century including- 

1. The Indian Contract Act, 1872 

2. Indian Copyright Act, 1957 
 
 

149 . E contracts and its validity in India, http://www.indialawoffices.com/legal-articles/e-contracts-and- 
validity-india 
150 . Maneck Mula : Validity of Electronic Contracts in India 
,http://www.mondaq.com/india/x/699022/Contract+Law/Validity+Of+Electronic+Contracts+In+India 

http://www.indialawoffices.com/legal-articles/e-contracts-and-
http://www.mondaq.com/india/x/699022/Contract%2BLaw/Validity%2BOf%2BElectronic%2BContracts%2BIn%2BIndia
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3. The Consumer Protection Act, 1986 

4. Information Technology Act, 2000 

In order to secure security in several areas of e-transactions the government of 

India has made digital signatures necessary in several e-contract transactions 

mainly in the government to government or government to business framework 

with a view to safeguarding the identity of the transacting parties. E-contract 

transactions here in require digital signatures as essential parts. They are used 

for the verification of the electronic contracts and are controlled by the IT Act, 

2000 which provides the outline for digital signatures, their issues and 

verification.151 Section 2(p) of The Information Technology Act goes on to 

define digital signatures as authentication of any electronic record by the 

subscriber by means of an electronic method or procedure.152 A digital signature 

acts same as a handwritten signature does for any printed document. It is an un- 

forgeable piece of data which asserts that a named person wrote or otherwise 

agreed to the document to which the signature is digitally attached. A digital 

signature gives a greater degree of security than what a handwritten signature 

gives. The recipient of a digitally signed message has the option to verify the 

following: 

1. That the message originated from the person whose signature is attached 

digitally, and 

2. That the message has not been altered intentionally or accidentally as it 

was signed. Also they cannot be repudiated. 

 

 
A perfect example of e-contract 

 

To better understand the concept of e- contracts I would like to suggest The 

Indian Railway Catering and Tourism Corporation Limited (IRCTC). It is a 

major e-commerce site in India. It was set up as a subsidiary of the Indian 

railways for the exclusive purpose of providing catering services and ticketing 

services for the Indian Railways. Now it also covers sectors including flights 

and hotel bookings. The flagship was established in 2002 and has transformed 

the online travel booking business in India. IRCTC in India functions in the 

business to business and business to consumer segment. According to the data 

released by IRCTC, it has more than 4-4.5 lakh reservations per day. The site 

offers the only link for purchasing Indian railway tickets online and even agent 
 

151 .Shreyans Ranka, All about E-contract- Meaning, Types and Law, https://taxguru.in/corporate-law/all- 
about-e-contracts-meaning-types-and-law.html 
152 .Vasudha Tamrakar and Pratibha Pal, E-contracts and its legality 
http://www.legalserviceindia.com/articles/ecta.htm 

http://www.legalserviceindia.com/articles/ecta.htm
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sites (B2B) have to link them to IRCTC to provide online booking services for 

customers. IRCTC offers a large option for consumers for payment of buying 

tickets online. IRCTC however, is one of the few enduring e-commerce sites 

which charged transactions charges from customers, which is different bank to 

bank. And all the transactions are done vide e-contracts i.e. the whole business 

of IRCTC is based online over the fulcrum of e-contracts. 
 

Through IRCTS several customer enter daily  into a  new dimension of contract 

i.e. E-contract. And even I also frequently enter into e-contracts with IRCTC 

ranging from reserving tickets to booking a meal on a particular train journey 

and even booking a retiring room. I just need to visit my account vide IRCTC 

Rail connect , enter my password and do all transactions for which I had to  

often visit the Reservation Counter of Indian Railways . And  within the blink  

of few seconds I can easily avail the services of IRCTC from anywhere and at 

any time of the day rather than waiting at the reservation queue to avail such 

services only at specified times of a day viz. 8.00a.m-1.00p.m and then from 

2.00 pm to 8.00 pm. 
 

Conclusion 
 

E-contracts in the virtual globe are fully suited to facilitate the re-engineering of 

business processes which occur in many firms that involve a composite of 

technologies, processes, and business strategies which aid the instant exchange 

of information. From my analysis over the change of era from physical business 

transactions to online, the need for e-contracts, its basic ingredients, types, and 

legal validity in India I would like to point out that e-contracts have their own 

merits and demerits. These are mostly standard forms of contracts where in all 

conditions are stated on the software webpage or installation page. 
 

E-contracts have several merits including that they reduce costs, save time, 

fasten customer response and improve the service quality by reducing paper 

work and ultimately increase automation. Through these merits ultimately e- 

commerce has improved and is expected to improve more in the long run the 

productivity and competitiveness of participating businesses by providing 

unprecedented access to an on-line global market place with millions of 

customers and thousands of products and services to deal with . On the other 

hand the demerits of e-contracts are that only people who are skilled to use the 

computer and other technologically advanced gadgets and can access the 

internet can enter into e-contracts. The biggest demerit is that till date we 

Indians are scared to provide with personal and financial information online 

thinking about the issue of security. The other demerits include lack of privacy 

discouraging people to access internet to do business, tax issue, product 

suitability and perfection, high labour costs, legal issues including the issue of 
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jurisdiction and choice of law, high labour and technological costs and technical 

limitations. 
 

And above all I would like to conclude that in today’s e-world of the 21st  

century we have to unanimously accept the fact that there has been a radical 

change in the area of contracts from traditional to online. Now e-contracts have 

become a part and parcel of everyday living. This change has its varied merits 

and demerits. But we are required to focus over its merits and advantages that is 

facilitating e-commerce and bringing ease in out day to day lives. And e- 

contracts in today’s world cannot be done away with by any person. 
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27. Framed, Tortured and Acquitted: Plight of an Innocent 
 

Abstract 

 

The criminal justice system has been tirelessly expending its legal energy in 

mitigating evil of injustice. In common parlance arbitrary detention, illegal 

confession, torture and ill-treatment of suspects are considered to be the 

harshest forms of injustice. In several cases, Police officials resolve to dastardly 

means involving extraction of confession, fabrication of evidence and false 

implication. It is most unfortunate that such agents of the Government continue 

to inflict pain and suffering upon the victims with impunity. The system ensures 

that fundamental rights and civil liberties languish in jail for years together 

awaiting the trial and dilatory proceedings in Court. Advocates of democratic 

ideals and civil liberties condemn a series of prejudicial existing anti-terrorism 

laws such as Unlawful Activities (Prevention) Act, 1967 and Terrorist and 

Disruptive Activities (Prevention) Act, 1985. Such reprehensible statutes 

embroil the victims in travesties of justice that flagrantly disregard the sacred 

ideals of rule of law and human rights. The paper scrutinizes the deceptive 

application of legal sanctions to turn India into a Police state and their artful 

transformations as licenses of custodial torture. Our academic exploration 

endeavors to decipher the psychological repercussions of false implication. The 

democratic ideal of compensatory jurisprudence strikes at the demonic 

institution of torture. India, being a welfare state is duty bound to assume the 

role of a sentinel that vigilantly protects the inherent dignity of its citizens. An 

effective remedy can be gleaned from the principles of transparency and 

accountability. National Human Rights Commission(NHRC) should exercise 

such other functions as it may consider to be conducive to the promotion and 

protection of human rights of wrongly accused. An efficacious solution can be 

arrived at by taking recourse to the mighty bastions of National Human Rights 

Commission that invokes the spirit of responsibility and responsiveness among 
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the officials of criminal administration. This approach further apprises the 

jurist of a strategy to tackle the loopholes in the criminal justice administration. 

Keywords- Torture, Human Rights, Humanitarian Law, Wrongfully Implicated, 

Terrorists, 

 

 
Framed 

 

The gut wrenching stories of innocent people being framed as terrorists give 

shivers down the spine. Imagine being abducted in the dead of night, you wake 

up to the dawn framed as a terrorist, wrongfully charged and jailed. The hapless 

‘prisoners’ are rendered perplexed, anguished and exasperated. They are 

bereaved of all notions of affiliation and accompaniment. Their reprehensible 

living conditions leave the human rights campaign moaning in excruciating 

pain. But this is an ordeal of so many innocent individuals, who have been 

framed as terrorists. So many lives are jeopardized and the travesty of justice is 

a slap on the face of justice itself. The ineffable tale of injustice which made 

people fatherless, sonless and widows are glaring instances of the vice of 

isolation and deprivation. This leads us to the questions, who are these people? 

Will they ever steer clear of the stains imprinted by the shackles of 

confinement? Would the legal system emerge triumphant after crippling the 

intrinsic civil liberties guaranteed to the human race? Will the perpetrator in the 

system go unpunished? 

There are so many questions that plead an answer. 

 

“I was kept in illegal police detention for seven days where I was tortured- even 

today, khaki scares me. I have nightmares of police vans chasing me,”153said 

 

 
 

153 Eram Agha, I spent 14 years in jail wrongly accused of terror … saw torture and humanity …grateful for 

India’s  secular  democracy:  Mohammad  Aamir  Khan,  The  Times  of  India,  (Mar   30,  2016, 6:37AM  IST), 
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Mohammad Aamir Khan who spent 14 years in jail wrongly accused of terror 

charges. 

Shabbir Gangawali spent seven and a half years in jail for allegedly playing a 

role in the 2008 Mumbai attacks. During his confinement, he was beaten on 

multiple occasions, made to stay awake for days and forced to sign false 

documents.154 Finally he came out of the jail, acquitted of all the charges. 

There are so many painful accounts of torture, abuse, grief, loss. These stories 

highlight the miscarriage of justice and the failures of criminal justice system. 

A concocted story by the custodians of the system lacks credibility or 

procedural lapses. There are cases where the investigating agency has furnished 

flimsy evidence and has violated the established legal norms, thereby lacking 

transparency. Procedural and prosecutorial misconduct is the prime reason 

behind innocent people being held guilty of offences which they did not 

commit. It is a malpractice on the part of police and investigating agency which 

includes improper disclosure of information; falsifying or planting  or 

fabricating evidence; withholding, suppressing or destroying evidence; coercing 

confessions or abuse of other process of law.155 Chapter IX and XI of the Indian 

Penal Code deals with what could amount to such misconduct by the public 

officials. Such victims of the system are used as pawns to give gallantries and 

honour to the custodians of justice at the cost of justice. 

There are laws which act as a license for not following the procedural efficacies. 

Such laws are meant to curb terrorism, but it aids substantially in the 

miscarriage of justice. Prevention of terrorism act, 2002(POTA) had repressive 
 

https://timesofindia.indiatimes.com/blogs/the-interviews-blog/i-spent-14-years-in-jail-wrongly-accused-of- 

terror-saw-torture-and-humanity-grateful-for-indias-secular-democracy-mohammad-aamir-khan/. 

154 Amit Kumar, No Hope for Justice: Struggle of Falsely Accused of Terror in India, The Globe Post, (May 11, 

2018 7:56 IST), https://www.google.co.in/amp/s/theglobepost.com/2018/05/09/india-terrorism-falsely- 

accused/amp/. 

155 237th report innocence network 

http://www.google.co.in/amp/s/theglobepost.com/2018/05/09/india-terrorism-falsely-
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measures which include that no legal counsel can be present during the time of 

interrogation of the accused. Moreover, it allowed the prosecutor to file a charge 

sheet extending to the period of 180 days. If charged under this law it was 

almost impossible to be granted bail. This draconian law was repealed in 2004 

but after Mumbai bombings the similar provisions of POTA was added in the 

Unlawful Activities (Prevention) Act, 1967(UAPA) through amendment.  It 

gave immense power to those who are most likely to misuse, which in fact 

reduces all elements of accountability. The bail provisions under UAPA are 

given in Section 43D(5) of the Act, which makes it mandatory for the Public 

Prosecutor to be given an opportunity of being heard on the application for such 

release, and also disallows the bail.156 The inclusion of the provision that any 

officer ‘knowing of design’ or having ‘reason to believe’ that a person might 

commit an act will have the right to arrest the person, is an overarching power 

given to oppress the innocent. The Terrorist and Disruptive Activities 

(Prevention) Act,1987 followed the same  pattern and ensured that the prisoner 

is not given bail. 

Even before the wrongfully implicated person realises that he is trapped in the 

vicious web of corruption and injustice, he is tortured black and blue to confess 

the lies fabricated by the torturers. 

Tortured 

 

Torture in International Human Rights 

 

Anto Furundziza157 was found guilty by the International Tribunal for the  

former Yugoslavia(ICTY) for war crimes including rape and torture. This 

decision continues to be vital and expands the checks on such grave violation of 

 

 
 

156 Innocence Network,1st Peoples’ Tribunal on Innocent Acquitted, Innocence Network India, (Oct 2, 2016 5:00 

IST), http://jtsa.in/document/Innocence%20Network%27s%201st%20People%27s%20Tribunal%20- 

%20Jury%20Report.pdf. 
157  Case No. IT-95-17/1. 

http://jtsa.in/document/Innocence%20Network%27s%201st%20People%27s%20Tribunal%20-
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International law. In this case an important question was addressed that is 

proscription of torture in International law. 

With numerous treaties and regional laws, it was held that prohibition against 

torture had crystallized into a norm of customary international law, moreover it 

was held by ICTY that prohibition against torture is non-derogable and an 

absolute right under International Law. Finally, ICTY stated that prohibition 

against torture is a norm stated and has acquired the status of jus cogens, and 

holds a status more than any treaty in International Humanitarian Law.158
 

Torture is a wrongful act which is universally prohibited. It does not solely 

include torture in war-crimes. The ambit has widened, important international 

documents such as The Universal Declaration of Human Rights holds in Article 

5 that “no one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment.” 

This is also expressed in Article 7 of ICCPR.159 There are many rhetoric 

agreements on prohibition of torture such as Article 5 of the American 

convention on Human rights,160Article 5 of African Charter,161 among a coterie 

of other provisions. Despite the agreement on prohibiting torture in practice. 

The strong bigotry which is present among the state machineries and inclination 

towards conduits of violence, makes such laws just a mere piece of legislation.  

It further immunises the torturer, mostly such grave torture is committed by the 

state officials themselves. 

When torture is inflicted upon an individual, it rips apart various essential rights 

of an individual such as right to dignity, right to humane treatment. There are so 

many international cases where such concerns have been raised. In the case of 

 
 

158 Chad Marzent, The Furundzija and its Continued Vitality in International law, Creighton L.R., 43, 

511(2010). 
159 See International Covenant on Civil and Political Rights 
160 See American Convention on Human Rights 
161 See African Charter on Human and People’s Rights 
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Polay Campos v. Peru162 it was held that exposing the victim publicly and 

confining him for twenty three hours in a small cell with availability of only ten 

minutes of sunlight is a violation of Article 7(Prohibition of inhuman treatment) 

and Article 10(Right to human dignity) of ICCPR. Similar kind of misconduct 

violated the accused’s right under the American Convention.163In International 

Pen and others v. Nigeria,164 it was held by the African Commission that putting 

leg irons and handcuffing the prisoners who have been imposed death sentence, 

also not providing access to legal aid and medical assistance violated Article 

5(Right to dignity) of the African Charter. The European Court of Human 

Rights has established legal presumption pertaining to torture inflicted by the 

state machineries. If an individual is taken into custody in good health but after 

release he is found injured it is the bounden duty of the state to provide 

reasonable explanation of such injuries. Failing to provide such explanations 

violates Article 3 of the convention. 

One of the way forward to prevent torture crimes is to give the existing laws full 

procedural efficacy. Though there have been important developments regarding 

the elimination of torture; amongst all of them, the promulgation of the UN 

Convention against Torture has been remarkable. The effective application of 

the convention requires state compliance. Article 2 of the convention says that 

torture cannot be validated just because of national security. According to the 

convention torture is a grave crime, it puts a lot of emphasis on prohibiting 

torture; because once the torture is committed it can’t be undone. 

Article 10 says that state is required to make the law enforcement officials 

aware or anyone who may be involved in the custodial transactions, 

interrogation, treatment of any individual subject to any form of arrest, 

detention or imprisonment. The convention requires the state to regulate and 

 
162 Communication no. 577/1994. 
163 Loayza Tamayo v Peru C No. 33, (1997) IACHR 6. 
164 Communication No. 137/94. 
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review the methods, rules relating to the persons subjected to any form of arrest. 

It addresses matters such as establishment of institutional procedures to effect 

the implementation. 

In the Indian context, the state is not obligated to make such legislative 

provisions in order to incorporate the UN Convention for torture since it has not 

ratified the Convention. 

Torture in India 

 

The Constitution of India is in tune with the international human rights 

instruments comprising human dignity and fundamental rights as its core ideals. 

Torture has neither been defined in the Constitution nor in any other statutory 

laws in India, but Rule of Law is inherent in our Constitution and Right to life 

and liberty is the most significant right of an individual. It runs like a golden 

thread in the Constitution of India.165 Torture and usage of third degree methods 

upon the suspects during illegal detention is a disgrace and opprobrium to the 

principles of natural justice on which the Constitution was framed. 

The Court has defined ‘torture’ as “not merely physical but may even consist of 

mental and psychological torture calculated to create fright to make him/her 

submit to their demands.”166 The perpetrators of the system create the same 

sense of fright to submit testimonies of such accused. 

In Bachan Singh v. State of Punjab,167Justice Bhagwati has emphasized that 

“Rule of Law excludes arbitrariness and unreasonableness. To ensure this, he 

has suggested that it is necessary to have a democratic legislature to make laws, 

but its power should not be unfettered, and that there should be an independent 

judiciary to protect the citizens against the excesses of executive and legislative 

power.” 

165 Bachan Singh v. State of Punjab, AIR 1995 SC 117. 
166 Arvinder Singh Bagga v. State of Uttar Pradesh, AIR 1995 SC 117. 

167 AIR 1982 SC 1325. 
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The Supreme Court of India through various judgements has laid down different 

guidelines and has emphasised that protection from torture is a fundamental 

right enshrined under Article 21 of the Indian Constitution. Article 21 was a 

derogable right until the forty-fourthth amendment, now it includes the right 

against torture and assault by the State or State machinery, this right even 

extends to foreign citizens, under-trial prisoners and detenu in custody. It has 

been blatantly disregarded by the agents of the Government. 

Article 21 acts as a sentinel against inhuman and degrading treatment of under 

trials, detenu and prisoners. The use of third degree torture by the police is 

violative of this article and Supreme Court directed the Government to take 

necessary steps to educate the police so as to inculcate a respect for the human 

family. Krishna Iyer, J. declared “Human dignity is a clear value of our 

Constitution not to be bartered away for mere apprehension entertained by jail 

officials.”168The harrowing stories of torture and abuse of innocent individuals 

labelled as ‘terrorists’ is a proof of inhuman and degrading treatment of under- 

trials arrested on mere apprehension. 

A person should be arrested only after reasonable satisfaction after 

investigation. When a person is arrested on mere suspicion it is clearly violative 

of Article 21. 

It is the duty of the state to administer that the rule of law enunciated by Article 

21 is available to the greatest number of people but whom will the people report 

to when the protectors turn into an eradicator? 

This weakens the faith in procedure established by law. 

 

Mere prescription of some kind of procedure is not enough to comply with the 

mandate of Article 21. The procedure prescribed by law has to be fair, just, 

reasonable not fanciful, oppressive or arbitrary; otherwise, it should not be on 
 

168 Kishore Singh v. State of Rajasthan, AIR 1981 SC 625. 
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procedure at all and all the requirements of Article 21 would not be satisfied. 

What is fair or just? A procedure to be fair or just must embody the principles of 

natural justice. Natural justice is intended to invest law with fairness and to 

secure justice, the Court said; “Law should be reasonable law, and not enacted 

piece of law”.169 “Procedure which is unjust or unfair in the circumstances of a 

case, attracts the vice of unreasonableness, thereby vitiating the law which 

prescribes that procedure and , consequently the action taken under it.”170
 

In Kishor Singh v. State of Rajasthan,171 the Supreme Court exposed the 

injustice being done on the prisoners and how the guidelines laid down by the 

Court in Sunil Batra v. Delhi Administration172 were being ignored and flouted 

by the prison administration. 

The Supreme Court incorporated the principle of Natural justice as an essential 

part of law. 

Natural justice includes Right to be heard, Right to legal aid, Right to speedy 

trial among others. Right to speedy trial is an inalienable right available to the 

under-trials but in all the cases it has been seen that wrongly accused had to 

suffer in jails for a long period of time. The Supreme Court has observed that 

“No procedure which does not ensure reasonable quick trial can be regarded as 

‘reasonable, fair or just’ and it would fall foul of Article 21.”173Nisaruddin 

Ahmed was arrested when he was nineteen and he spent twenty three years in 

jail, Gulzar Ahmed Bani was twenty eight when he was arrested and he spent 

169 Maneka Gandhi v. Union of India, AIR 1978 SC 597; M.H Hoscot v. State of Maharashtra, AIR 1978 SC 

1548. 

170 Olga Tellis v. Bombay Municipal Corp., AIR 1985 3 SCC 545. 

171 (1981) 1 SCC 503. 

172 As Bhagwati J. has observed “We think that the right to life includes the right to live with human dignity and 

all that goes along with it, namely, the bare necessaries of life such as adequate nutrition, clothing and shelter 

over the head and facilities for reading, writing and expressing oneself in diverse forms, freely moving about  

and mixing and commingling with fellow human beings.”172
 

173Hussainara Khatoon v. Home Secretary, State of Bihar(II) 1980 1 SCC 1369. 
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sixteen years in jail and Md. Aamir Khan was twenty when he was arrested and 

he spent fourteen years in jail and the list is endless. These people lost the vital 

years of their life, some could never know what is youth and some could never 

see their children grow. 

When a person is framed wrongfully, he is deprived of his life which extends to 

all the faculties through which life is enjoyed. Fundamental rights do not stop at 

the gates of the Prison.174
 

Acquitted 

 

Faheem Ansari’s family, which had once lived in Mumbai’s suburbs, had to 

move into a smaller house in a Muslim locality in Mumbra post his arrest. 

“Faheem’s arrest had a direct impact on the family business. He was handling 

their paper bag-making business. Once he got arrested, and his brothers began 

chasing lawyers and shuttling between UP and Mumbai, the business took a 

beating. It was eventually shut down”.175This is the story of Faheem Ansari who 

was falsely accused with involvement in 2008 Mumbai attacks. 

The victims who survive the torture and manage to get acquitted, go through the 

torturous process of oscillating from one Court to another till they reach the 

Supreme Court. The maliciously implicated get acquitted from the Court after 

languishing in the jail for years, but the society to which they belong never 

provides them a clean chit. They are never able to revert back to their normal 

lives. The label ‘terrorist’ gets stuck with them forever. The adage ‘Justice 

Delayed is Justice Denied’ seems pertinent here, as the victims of the system 

might have been acquitted by the Court but they never really get justice. 

Acquittal seems that the ends of justice have been met, he’s freed of all charges 

and won’t be a prisoner anymore but he will always remain a prisoner in this 

174 T.V. Vetheeswaran v. State of Tamil Nadu, AIR 1983 SC 361(2). 

175Sukanya Shantha, The Two Accused in 26/11 Mumbai Attack Who Never Were, The Wire (Nov 26, 2018 

8:40 IST), https://thewire.in/security/the-two-accused-in-26-11-mumbai-attack-who-never-were. 
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free world. For the society they live in, for the Employer from whom they want 

work and for the girl whom they want to marry, they are still a terrorist with 

whom they don’t want to be affiliated. The victims crave for restoration of 

dignity and acknowledgment of the harms done to them by the state and the 

system. 

Repercussions 

 

Today in India, legal framework is available for almost every problem in the 

society. However, it can be remorsefully delineated from the striking absence of 

any legislative framework available specifically for wrongfully arrested 

individuals that the criminal justice system is in shambles. Acquittal might seem 

that the battle of justice has been won, but that is when the real battle starts for 

these victims. They might have come home but they are inept at warding off the 

dark ominous clouds characterising the deleterious thoughts animating their 

prison life. Along with these inner demons, the innocent person also has to fight 

the outer demons like ostracism, loss of livelihood, effects on family to state a 

few. The following section explores the long-term effects of wrongful 

imprisonment as identified by the respondents since their release from prison. 

 Ostracism 

 

Due to infamous publicity done by the media, these falsely accused are already 

‘terrorists’ in the eyes of the society. It ostracises the falsely accused person and 

his family. Court might have acquitted these victims of the tyrannical system 

but in the eyes of the society they are convicted as terrorists. The whole family 

becomes the victim of the lopsided setup of the judicial system. The kith and  

kin are ruthlessly aversive to the plight of the prisoners. The marital prospects  

of the wrongfully implicated persons are severely damaged. 

 Coping with a Wrongful Incarceration 
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The prisons in India are overcrowded due to excessive number of under-trials, 

in addition to being understaffed and underfunded. All this results in poor 

hygiene, sub-standard living conditions, and frequent clashes between the 

inmates and jail authorities. The custodial deaths are snowballing at an 

exponential rate with no one being punished. Torture and atrocities are direct  

off springs of the lopsided criminal justice system. 

 Loss and Effects on Family 

 

Wrongful incarceration causes the loss of freedom and the loss of their identity 

and conceptions of self-efficacy and worth. In most of the cases, this has been 

observed that shuttling from one Court to another and then finally getting 

acquitted has taken a span of ten to twenty years of their life. In such a long 

period of time, the feeling that everybody has moved far ahead and they have 

been left far behind, sinks in. What such long span of time can do can be known 

from the fact that people can’t recognise the individuals after their release. In 

the case of Faheem Ansari,176 his daughter Iqra was only five at the time of the 

arrest, when he was released she was already an adult. 

 Coping with the Expenses 

 

The Individuals are already overburdened with the expenses of the Court, many 

of them had to sell their houses and business in order to meet the ends. After the 

acquittal, the biggest problem that maliciously implicated individuals face is  

that they are unable to find job, due to the stigma created in the society by 

unnecessary publicity done by the media. The State should help the wrongly 

incarcerated in coping with the loss of livelihood. 

 Continued Sense of Imprisonment Upon Release 
 

 

 

 

 
176 Indian national who was charged with involvement in the 2008 Mumbai attacks. 
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Incarceration for a considerable period of time squeezes the spirit of life from 

the victims of the system to the extent that even after being released from 

prison, many respondents do not feel the freedom that they have got in the true 

sense, which continuously restricts them from living a normal and productive 

life. 

 Intolerance of Injustice 

 

The prisoners do get released from the prison but the feeling that injustice was 

done to them does not go away. They view the Police authorities not as the 

protector of the state but as people who wanted to kill them. No amount of 

compensation can restore dignity and time that they lost. 

Another thing that irks the victims of the system is that the agents of the system 

never had any remorse for their dastardly acts. 

The experience of wrongful conviction brings in the such innocent prisoners 

feeling of cynicism and mistrust towards every aspect of life which hinders 

them from leading a normal and healthy life. 

 Volatility, Anger, and Aggression 

 

The wrongfully accused people after the release feel the anger and aggression 

towards the justice system whose arrest threw them into jails and adjournments 

allowed them to deteriorate there. 

Some of the prisoners after the release develop ‘post-traumatic stress disorder’ 

which is a disorder characterised by failure to recover after experiencing or 

witnessing a terrifying event. After spending years in jail, even after coming 

back home they still have horrifying flashbacks accompanied by emotional and 

physical reactions of torture faced in jail. 

 Physical Torture and effect on health 
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The police in order to make the wrongfully incarcerated individuals admit their 

involvements in the case framed by them, tortures the individuals to the core. 

They face beatings, sleepless days and nights, shocks in private areas and things 

which are worthy of sending chills down our spines just by the thought of it. 

This torture has an adverse effect on the mental and physical health of the 

victims. In many cases it was found that prisoners had developed weak eye 

sight, continuous pain in joints and other diseases. 

Compensation 

 

“Why will they pay me compensation when they wanted me dead? And who 

will file a case for me? I have no money, and I cannot imagine going to Courts 

again. If they wanted to treat me fairly, they would have treated the case with 

utmost seriousness instead of dragging it for years,” said Shabbir Gangawali 

who was framed with terror charges. 

Compensation should be a legally entitled right of the people who have been the 

victim of the system. As acquitting them after years of torture and not providing 

them with compensation will be a double jeopardy for the crime they never 

committed. Many innocents were the sole earning member of their family, when 

they were arrested the family had to spend their blood and sweat in order to 

meet the ends, Court fee further added to their misery. This continued 

throughout the period innocent was in jail. After acquittal, he wasn’t awarded 

compensation neither as charity nor as a right. 

Article 14 (6) of International Covenant on Civil and Political Rights says that 

when a person has by a final decision been convicted of a criminal offence and 

when subsequently his conviction has been reversed or he has been pardoned on 

the ground that a new or newly discovered fact shows conclusively that there 

has been a miscarriage of justice, the person who has suffered punishment as a 

result of such conviction shall be compensated according to law, unless it is 
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proved that the non-disclosure of the unknown fact in time is wholly or partly 

attributable to him. 

India while signing the ICCPR, expressed a specific reservation that the legal 

body of India shall not recognise the right to compensation for victims of 

unlawful arrest and detention. However, the Supreme Court in Nilabati Behera  

v State of Orissa177 has rendered irrelevant that reservation while holding the 

award of compensation as “a remedy available in public law; based on strict 

liability for the contravention of fundamental rights to which the principle of 

sovereign immunity does not apply, even though it may be available as a 

defence in private law in an action based on tort”.⁵ 

This was upheld by the Supreme Court in D.K. Basu v. State of West Bengal178 

where it held compensation to be “the most suitable remedy of 

redressal…monetary compensation after infringement of the indefeasible right 

to life of the citizen is, therefore, useful, and at times perhaps the only effective 

remedy to apply balm to the wounds of the family members of the deceased 

victim who may have been the breadwinner of the family.” 

Further in Rudul Shah v. State of Bihar,179 where the Supreme Court, exercising 

its writ jurisdiction, passed an order of compensation for the violation of 

Articles 21 and 22 of the Constitution. Treading on the path of Rudul Shah 

came Boma Chara Oraon180 case, where the Apex Court declared “that anyone 

deprived illegally of his life or personal liberty can approach the Supreme Court 

and seek compensation for violation of his fundamental right under Article 21.” 

 

 

 

 
177 (1983) 4 SCC 141. 

178 (1997)1 SCC 416. 

179(1983) 4 SCC 141 

180 B. C. Oraon v. State of Bihar, cited in Law Commission Report at 

http://lawcommissionofindia.nic.in/reports/Report277.pdf 

http://lawcommissionofindia.nic.in/reports/Report277.pdf
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Even after making precedent in these landmark judgements, the Supreme Court 

followed an untraded path in the Akshardham Terror Case from 2002 which 

brought us back to ground zero. In this case the Joint plea regarding 

compensation was filed before the Supreme Court, K.T.S. Tulsi rightly told the 

bench, “The Apex Court gave them back freedom but who can give them back 

the 10 years they spent behind bars for no fault? The state must adequately 

compensate them as it violated the right to life brazenly,”181 it was refused as a 

bench comprising of Justices Dipak Misra and R Banumathi said it would set a 

“dangerous precedent if the acquitted persons are allowed to seek compensation 

for their wrongful arrest”. 

A change was welcomed with the announcement by the Delhi Government to 

pay compensation of Rs500,000 to Mohammed Amir, a Muslim youth who 

spent 14 years in jail on false terror charges. This is the first time that a state 

Government honoured a recommendation made by the National Human Rights 

Commission on such an issue.182 Even if compensation was paid to Amir, can it 

placate the pain that was inflicted on him mentally and physically? Can it bring 

back the respect and reputation he had in the society? Sadly, the answer to all 

these questions is no. Generally, the compensation does not make these people 

feel better, in some cases they have even rejected it on the basis that people who 

wanted to kill them would not do anything for their betterment. Compensation 

cannot bring back the lost time and honour. 

Each and every person who was wrongly accused lost more than we could 

decipher and thus he has the right to restore his dignity and get compensation 

not as a charity but as legally entitled right. There has been a violation of Right 

 

181 Sumanta Bannerjee, There Must Be a Price to Pay for Wrongful Convictions, The Wire, (Aug 26, 2016 4:15 

IST), https://thewire.in/law/cops-judges-andterrorists 

182 Amit Kumar, No Hope for Justice: Struggle of Falsely Accused of Terror in India, The Globe Post, (May 11, 

2018 7:56 IST), https://www.google.co.in/amp/s/theglobepost.com/2018/05/09/india-terrorism-falsely- 

accused/amp/. 

http://www.google.co.in/amp/s/theglobepost.com/2018/05/09/india-terrorism-falsely-
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to life and liberty under Article 21 of the Constitution and as has been held by 

the Supreme Court that an individual who has been incarcerated lawfully by the 

Police has a right to be treated with human dignity and he cannot be beaten up 

and tortured. If it is discovered that the police has ill- treated an under-trial, he 

would be entitled to monetary compensation under Article 21.183The 

compensation should be calculated on case to case basis keeping various factors 

in mind. 

Way Forward 

 

The State has a duty to help the victims restore their dignity and return to their 

normal lives as they are its victims. Miscarriage of justice by its agents should 

not only be acknowledged but atoned too by the state. The State should provide 

livelihood after the acquittal of the maliciously incarcerated individuals as 

nobody is ready to give them jobs. Sometimes, torture affects the specific body 

part which was needed the most in the job of these individuals. For example, If 

the person’s job required intricate detailing but due to torture the under trial’s 

eyesight got weak he will not be able to do his job properly. Skill training 

centres should be opened in order to teach them new skills, and bring them at 

par with expertise required in the modern times of technology advancement. 

The children of the wrongfully arrested individuals should be provided with 

funds for their education. 

The three degrees of torture has an adverse effect on the physical health as well 

as the mental health of these wrongfully imprisoned individuals. They can’t 

bear the medical expenses and hence the state should provide them with medical 

aid as well. 

The media content should be regulated and they should not be allowed to reveal 

the identity of the person arrested because media convicts the person even 
 

183 Mohan Lal Sharma v. State of Uttar Pradesh, (1989) 2 SCC 314. 



228  

before the Court does. In Siddhartha Vashisht v. State (NCT of Delhi), Supreme 

Court observed: “There is danger, of serious risk of prejudice if the media 

exercises an unrestricted and unregulated freedom such that it publishes 

photographs of the suspect or the accused before the identification parades are 

constituted or if the media publishes statements which out rightly hold the 

suspect or the accused guilty even before such an order has been passed by the 

Court.”184
 

Apart from these, the system itself needs a reform. Firstly, there needs to be a 

legislative framework dedicated specifically to the wrongfully arrested 

individuals. Strict guidelines need to be made on the fact that people need to be 

arrested only after reasonable investigation and not on mere suspicion. NHRC 

should make recommendations to the Court and make a cell dedicated 

specifically to the people who were framed. It should make sure that along with 

compensation they are getting all the facilities and their life after acquittal is not 

another battle.Society should be made aware that there is a difference between 

conviction and acquittal and if a person is acquitted they need to welcome him 

with open arms and accept him. 

After facing the ordeals of jail for years, they should be rehabilitated and the 

rehabilitation programme should be individual oriented. 

The sad reality of the criminal justice system is that all of these solutions seem 

so utopian because the implementation mechanism is intertwined with 

corruption. 

Here, we discussed about people who were Framed, Tortured and Acquitted but 

in this land of Gandhi and Budhha there might be people who were framed, 

tortured and convicted. 

Justice seems a distant dream. 
 
 

184 report 



229  

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

28. ENVIRONMENTAL REFUGEES 
 

 

 
 

ABSTRACT 
 

Although not majorly perceived as a cause for augmenting the refugee 

problem worldwide, forced migration due to environmental disasters has 

nonetheless undergone an exponential expansion, thereby assuming 

considerable importance in the arena of international refugee law. In course of 

this paper, the author has sought to examine the suitability of said branch of law 

to deal with the consequences of environmental migration and accord sufficient 

protection to such migrants. The paper begins with a brief overview of various 

environmental concerns that can lead to migration and then goes on to check the 

eligibility of such migrants to non-refoulement protection under the Refugee 

Convention or other regional instruments. The key role played by the principle 

of non-refoulement in customary international law has also been discussed, 

along with the status of the principle of temporary protection in situations of 

mass influx in customary international law. Among the suggestions explored in 

the concluding part, possibility of burden-sharing in the present framework and 

cooperation between the UN agencies for environmental refugee initiatives are a 
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few worth special mention. The researcher has adopted a doctrinal research 

methodology for the same. 

 

 

 

 
 

 

 

 

 

 

 

INTRODUCTION 
 

Displacement is a dynamic process. Human displacement has always 

been a part of the history of humankind. Human beings have been compelled to 

leave their original places of residence to escape various situations like wars, 

expeditions, political and economic crisis and environmental disasters. The 

environmental factor has been a major reason for large-scale cross-border 

migrations, and its effects are so far-reaching, that the scope of going back to 

the original places of residence is almost negligible. 

The global climate change reports estimates that by 2050, almost 120 

million people would be forced to leave their homes due to climate change. 

Understanding the global warming as one of the main biophysical consequences 

of climate change, slow-onset effects of it – drought, desertification, salinization 

of ground water and soil, rising sea level – are becoming more intense 

connected to human displacement.185 And these problems mostly result in 

human displacement, it being the only available solution to them. 

 
 

 

 
185Climate change and human displacement: a sociological contribution to understand transitional societies, pg2. 
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As recent as the Copenhagen summit, the states could not reach at a 

consensus w.r.t their environmental policies. Despite various summits, 

conventions etc, the states have accepted climate change to be inevitable and 

estimates show a rise of at least 2 degrees temperature, in the near future. In 

1988, Worldwatch estimated that there were ten million environmental refugees 

in addition to the thirteen million refugees classified under the traditional 

definition in international law and that the former would soon outstrip the 

latter.186 By 1991, the Office of the United Nations High Commissioner for 

Refugees (hereinafter “UNHCR”) then counted sixteen million “official” 

refugees and the World Bank estimated seventeen to twenty million migrants 

fleeing “collapsed economies and disintegrating environments.”187 The World 

Conference on Human Rights held in June 1992 resulted in a Vienna 

Declaration and Programme of Action recognized that “entire ethnic groups”  

are fleeing “environmental degradation” and other crises outside international 

refugee law, but “it does not offer any guidance or strategy to deal with the new 

complexity of the refugee movement. It merely emphasizes that states have a 

responsibility in this area.”188
 

The first definition of environmental refugees was given by El-Hinnawi, 

who perceived environmental refugees as “those people who have been forced 

to leave their traditional habitat, temporarily or permanently, because of a 

marked environmental disruption (natural and/or triggered by people) that 

jeopardized their existence and/or seriously affected the quality of their life.”189 

Another closely similar and a later definition states that “environmental 

refugees”190 can be understood as “people who migrate because of serious 

 
186Jodi L. Jacobson, ‘Environmental Refugees: A Yardstick of Habitability’, Worldwatch Paper No. 86 

(November 1988), at p. 6. 
187Ted Field, ‘Wandering Souls & Disappearing Forests’, AM. FORESTS, Volume 98 (1992), at p. 33. 
188Frank Newman & David Weissbrodt, International Human Rights: Law, Policy and Process 9 (Anderson 

Publishing Co. 1990) (draft Supp. 1993). 
189Essam El-Hinnawi, ‘U.N. Environmental Program’, Environmental Refugees (1985), at p. 4. 
190Migration and the Environment, International Organization for Migration, and The Refugee Policy Group, 

(June 1992), at 22, (available from The Refugee Policy Group, Washington, D.C.). 
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environmental disruptions that make their habitats unsustainable temporarily or 

permanently.” 

CAUSES OF ENVIRONMENTAL MIGRATION 
 

According to Gregory McCue, there are three main causes of environmental 

migration, i.e. Long term degradation, accidents and sudden disruptions.191
 

1. Long term degradation: The UNHCR recognizes environmental degradation 

as a major cause for refugee movements, which if goes unchecked, can lead 

to aggravated form of environmental degradation. The example of Sahel can 

be well-cited here. The region has experienced regular droughts, for 

hundreds of years. The two major droughts from 1968 to 1973 and again 

from 1982 to 1984 were the genesis for one of the most acute of such 

problems.192
 

2. Accidents: Unsafe and improper dumping of the industrial and toxic wastes 

at various place, has rendered them unfit for human settlement, leading to 

evacuation over the years. Industrial waste caused degradation of the land in 

the former Soviet Union so great that in December 1987, Pravda declared 

that the city of Ufa, population one million, had become “unfit for human 

habitation.”193
 

3. Sudden disruptions: Sudden climatic disruptions, otherwise known as natural 

disasters include cyclones, earth-quakes, volcanoes, tsunamis, floods etc. the 

effect of these disasters can be both short-term and long-term. Many a times, 

people in areas vulnerable to these calamities, are evacuated to safer places, 

in anticipation of the gravity of the disasters. Recently, the Govt. of Odisha 

has evacuated as many as eight lakh individuals to safer places, in 

anticipation of the extremely severe cyclonic storm ‘Fani’. Evacuations, in 

 
191Gregory McCue, ‘Environmental Refugees: Applying International Environmental Law to Involuntary 

Migration’, Geo. Int'l Envtl. L. Rev., Vol. 6 (1993), p. 151, at p. 157. 
192Supranote 2 at pg 11. 
193Ibid 8 at pg 25. 
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Odisha, had also taken place in 2018 and 2013, when the state was hit by 

‘Cyclone Titli’ and ‘Cyclone Phailin’ respectively. The A.P. government too 

had taken similar steps during HudHud cyclone in 2014. Similarly, 

evacuations have been observed to protect people from floods in the states of 

Bihar and West Bengal. 

“An interesting point about natural disasters is that refugee protection under 

the Cartagena Declaration covers cases where there is a threat to public order, 

but that provision has been interpreted to exclude natural disasters and includes 

only man-made conflicts. Armed conflict is also of considerable significance 

environmental degradation often results in armed conflict that can lead to 

migration – it is not easy to state that persecution can be satisfied in case of 

armed conflict.” 

PROTECTION UNDER THE TREATY LAW 
 

Protection under the Convention definition is available for asylum- 

seekers in countries which are Parties to the Convention. For such protection, 

the three elements need to be satisfied are as follows: 

1. There must be persecution or a well-founded fear of it 

 

2. The persecution must be on one of the grounds mentioned in the 

Convention 

3. There must have been migration from the borders 

 

“To qualify as an evacuee under the Refugee Convention, a haven 

searcher must exhibit a very much established dread of abuse. The center 

significance of 'oppression' incorporates the danger of hardship of life or 

physical opportunity. The view that a sheltered and sound condition is both a 

precondition to and inseparably connected with the satisfaction in the privilege 

to life finds boundless bolster. Thus, occurrences wherein there is natural 
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corruption to humanly unsatisfactory levels, which annihilates the land and 

ranches whereupon the survival of a network depends legitimizes a surmising of 

abuse. Those dislodged by virtue of cataclysmic events, or then again on the 

grounds that their property has turned out to be dreadful or other natural 

variables must not be avoided from evacuee status under the Convention.” 

“The “oppression” necessity as a rule requests “a demonstration of 

government against people.” Be that as it may, abuse may likewise result from 

conditions where the experts are reluctant or unfit to offer viable security. In 

instances of natural corruption, definitive choices with respect to the 

administration normally underlie natural fiascos, and the displaced people made 

by such fiascos endure a type of administrative abuse.” 

The impact of sudden environmental natural disruptions on a given area, 

while sometimes capable of independently forcing migration, is exponentially 

worsened when the area is also experiencing long-term degradation. This results 

in the occurrence of extremes in natural weather patterns causing damage on an 

unprecedented scale.194
 

STATUS OF NON-REFOULEMENT IN CUSTOMARY INTERNATIONAL 

LAW 

“The status of non-refoulement in standard worldwide law isn't clear. 

While generally researchers on refuege law contend that non-refoulement has 

accomplished the status of custom, it tends to be to a great extent in light of the 

reason that it is a definitive objective of exile law, and it is relied upon to 

achieve it at some time. Nonetheless, regardless of whether it has achieved that 

objective right now might be unverifiable.” 

Various researchers, for example, Goodwin-Gill, Stenner, Mushkat, 

Lieber, Weis and Stenberg accept that the standard of non-refoulement is 

194Jodi L. Jacobson, ‘Environmental Refugees: A Yardstick of Habitability’, Worldwatch Paper No. 86 (1988), 

at p. 20. 
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entrenched in standard universal law, and some even hoist it to the status of a 

jus cogens standard. 

The argument of uniformity is countered by stating that although 

factually, asylum seekers have been returned on occasions,195 that does not 

indicate whether non-refoulement is not part of custom on the ground of non- 

uniformity of practice. This is because it is also important to study how States 

view this departure in practice from the rule of non-refoulement. “The return of 

asylum seekers by States, which has been frequent, sometimes directly by 

States, they have done so by stating that the asylum seekers were not refugees, 

and have not States have not expressly asserted that acts of refoulement are 

justified by legal norms,196 thereby indicating that they have not asserted that 

non-refoulement as a legal norm is not binding on them. In fact, States have 

characterized the return as something other than refoulement. This expresses a 

very strong opinio juris on part of states that non-refoulement is part of  

custom.” 

 

 
TEMPORARY PROTECTION IN SITUATIONS OF MASS INFLUX AS 

PART OF INTERNATIONAL CUSTOM 

The standard of non-refoulement should now be comprehended as 

applying past the tight limits of the Refugee Convention. The standard 

established in universal utilization is an ideal to be considered for transitory 

affirmation based on a requirement for security. This more extensive approach 

is enunciated in different treaties197 and General Assembly goals, stressing the 

 
 

195E.g., in case of Croatia Bosnia-Herzegovina in 1992, in Macedonia-Kosovo in 1998, and in Rwanda, where 

the UNHCR in a way influenced people return. 
196Guy S.Goodwin Gill & Jane McAdam, The Refugee in International Law, (Oxford University Press 2007) at 

p. 364, 375. 
197Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, 1001 U.N.T.S. 
45, 47 art.1(2); Cartagena Declaration on Refugees, Inter-Am. C.H.R, OAS/Ser.L/V/II.66, Doc. 10, Rev. 190- 

193, art. III (1984). 
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requirement for worldwide security with respect to the reason for removal. 

Those escaping catastrophic events are not ‘exiles’ inside the importance of the 

Refugee Convention.198 Several multilateral gatherings and organizations,199 and 

lawful scholars200 have kept away from the utilization of the term natural 

‘outcast’ and utilized ecological ‘transient’ rather, in this way perceiving that 

natural grounds are not inside the extent of the definition in the Refugee 

tradition. While the UNHCR may have stretched out its practical order to 

manage the cost of assurance to different classifications of ecologically 

uprooted vagrants, it has made it expressly certain this has been done freely of 

the extension of the state legitimate commitments. 

MODERN INTERNATIONAL COMMITMENTS TOWARDS THE 

PROTECTION OF ENVIRONMENTAL REFUGEES 

The ‘Global Compact for Safe, Orderly and Regular Migration’ which 

has been adopted on December 10, 2018 in Morocco under the auspices  of  

the U.N. is the first inter-governmental agreement which covers the concept 

of global migration with all its forms and dimensions. It strives to foster 

international cooperation among various actors on migration, acknowledging 

that no individual state can address the issues relating to migration by itself, 

their obligations of the states under international law, and upholding their 

sovereignty at the same time. Its main objective is to minimize the factors 

leading to migration; which revolves around principles of people- 

centredness, national sovereignty, international cooperation, rule of law and 

sustainable development. 

 

 
198Kay Hailbronner, ‘Non-Refoulement and ‘Humanitarian’ Refugees: Customary International Law or Wishful 

Legal Thinking?’, Virg. J. Intl L. Vol. 26 (1986), at p. 857. 
199International Symposium, UNHCR, IOM & RPB, Environmentally-Induced Population Displacements and 

Environmental Impacts Resulting From Mass Migrations, at 63-64 (1996); United Nations High Commissioner 
for Refugees, The State of the World's Refugees, available at 

http://www.unhcr.ch/refworld/pub/state/97/box1_2.htm. 
200D. Keane, ‘The Environmental Causes and Consequences of Migration: A Search for the Meaning of 

‘Environmental Refugees’, Geo. Int’l Envtl. L. Rev., Vol. 16 (2004), p. 209. 

http://www.unhcr.ch/refworld/pub/state/97/box1_2.htm
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“The Global Compact recognizes climate change as a major factor for 

migration. The World Bank estimates the displacement of around 143 million 

people, especially in developing countries, within their nations by 2050. 

Since, the Global Compact considers climate change as a factor causing 

migration; it has also laid out a framework for dealing with the same. It has 

proposed the building of a Platform on Disaster Displacement” and 

developing an ‘Agenda for the Protection of Cross-Border Displaced Persons 

in the Context of Disasters and Climate Change’ to address the issue.” 

OUTCOMES 
 

The United Nations through UNHCR and other agencies has adopted 

various measures for the protection of the environmental refugees. Various 

nation-states, through the conventions have also been working towards the 

same. The modern international agreements should be followed up properly so 

as to yield the desired results. 

SUGGESSTIONS 
 

The UNHCR and the UNEP could team up to begin work went for 

offering insurance to casualties of natural catastrophes. Obviously, any activism 

implying that states embrace authoritative commitments towards natural 

vagrants would be met with opposition, and thus they could work together at a 

helpful level. Nonetheless, the UNHCR has proceeded with its work towards 

compassionate objectives notwithstanding all restriction and its exercises have 

prompted expanded state hone and opinio juris, regardless of whether some of it 

isn't of adequate limit to be called universal custom. 
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29. INTERNAL MIGRATION: CHALLENGES AND ROLE OF LEGAL 

CLINICS, NGOS AND GOVERNMENT 

TRIPTI KHIRWAL 

 
 

 

 
 

Since the time human came into existence and civilization migration has been 

an integral part of life. All over the world, millions of people leave their native 

places to get better opportunities such as employment, education, secure their 

essential needs and lead a better life. This behavioural landscape of migration 

among people has added to a change in traditional boundaries between 

linguistics, dialects, societies and ethnic gatherings of both national and global 

regions. Thus, migration stands as an evolving process that not only influences 

migrants but also the lives of people in origin as well as destination nations. 

India is a major country of origin and transit, as well as a popular destination, 

for workers across international borders. As per official figures, there are about 

30 million Indians overseas, with over 9 million of the Indian diaspora 

concentrated in the GCC region (now known as the Cooperation Council for the 

Arab States of the Gulf).4 Over 90% of Indian workers, most of whom are 

semi-skilled and unskilled workers, work in the Gulf region and SouthEast 

Asia.In 2017, migrant workers accounted for 164 million of the world’s 

approximately 258 million international migrants (ILO). Migrant workers not 

only contribute to growth and development in their countries of destination, but 

also countries of origin are greatly benefitted from their remittances and the 

skills acquired during their migration experience. Yet, the migration process 

involves complex challenges in terms of governance, migrant workers' 

protection, migration and development linkages, and international cooperation. 

Internal migration motivated primarily by employment helps shape the 

economic, social, and political life of India’s sending and receiving regions. 

Two out of ten Indians are internal migrants who have moved across district or 

state borders. The decision to migrate for work is influenced by a number of 

factors, especially the availability of employment at home, and at the 

destination. Wages earned, skill levels, living and working conditions, cost of 

migration and cultural factors also influence decisions of migration. Another 

important factor that leads to migration is marriage, especially among women. 

A significant share of internal migration is driven by long-distance and male- 

dominated labor migration. These flows can be permanent, semi-permanent, or 
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seasonal. Seasonal or circular migrants in particular have different labor market 

experiences and integration challenges than more permanent migrants, but 

precise data on seasonal migration flows and a systematic accounting of the 

experiences of these migrants are major gaps in existing knowledge. 

Regardless, labor migrants face a myriad of challenges at their destinations in a 

country that is dizzying in its diversity of languages and cultures. Among the 

challenges, are restricted access to basic needs such as identity documentation, 

social entitlements, housing, and financial services. Proving their identity is one 

of the core challenges impoverished migrants face when they arrive in a new 

place, a problem that can persist for years or even decades after they migrate. 

Identity documentation that is authenticated by the state is integral for ensuring 

that a person has a secure citizenship status and can benefit from the rights and 

protections that the state provides. Lack of identification means migrants are not 

able to access provisions such as subsidized food, fuel, health services, or 

education that are meant for the economically vulnerable sections of the 

population. The issue of lack of access to proper education for children of 

migrant laborers further aggravates the intergenerational transmission of 

poverty. Internal labour migrants are highly susceptible to unhygienic 

environment, staying in deprived and filthy environment, afflicted with 

occupational hazards and facing long-time separation from spouse and family 

members. In addition, they are often excluded from various government 

developmental schemes such as health and education that prevents access to 

affordable health services. Occupational health issues such as eye problem and 

stomach pain are common among male migrants, whereas women migrants 

suffer from reproductive tract infections, anaemia and violence at large. This 

has resulted in health complications in the form of malaria, tuberculosis etc. 

Also, a large number of migrant labourers working on construction sites are 

commonly injured by falls and injuries caused by machines resulting in 

amputations. Poor health care utilization among migrant populations in 

government health facilities have also contributed in the increase of maternal 

and child health indicator. Further, migrant children suffer from poor 

immunization and malnutrition. 

Government responses to India’s significant internal migration are limited. The 

little legislation that does have provisions for workers’ rights is seldom 

enforced. The existing policies and laws do not specifically mention legal and 

social protection of the migrant workers in India. In spite of the fact that, India 

is signatory to the International Labour Organization (ILO) conventions it has 

not yet ratified to the Convention of Migrant Workers (CMW)that allows a 

common platform for protecting the migrants. The United Nations Convention 
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on Migrant Workers clearly stated various laws on migrant’s rights and puts 

migrants subject as a global issue. However, India neither adopted these 

conventions nor set clear agenda on migrant issue. Therefore, the rights of 

migrants are not protected, including the most important aspect of migrant 

health. The important health policies in India such as National Health Policy 

(2001) aim to achieve acceptable standard of health among general population 

with emphasis on equitable access to public health services across the country. 

However, it does not address migrant health in specific. At present, within the 

national framework of health programmes and policies, there is little address of 

health of migrant workers. For example, the National Population Policy (2002) 

of India articulates the government’s commitment towards informed and 

voluntary choices for citizens while availing the reproductive and other health 

care services. Also, the “Vison 2020” policy of India aim to achieve universal 

health coverage by 2020 and envision that India would be healthier, prosperous 

and more educated than at any time in the history of its development.28 

However, all these policies aim at improving population health in general, 

neglecting the migrant’s health in specific. Also, there are few laws especially 

for the protection of internal migrants. The Inter-state Migrant Workmen 

Regulation Act (ISMWRA), 1979 talks about contractor-led movements of 

inter-state migrant labour and mainly focus on how to prevent exploitation 

caused by out-of-state contractors. However, it is not enforced properly. One 

major flaw in this act is that the family members of the migrant workers who 

find job independently do not fall under this act. Another law of migrant 

workers under the Building and Other Construction Workers Act, 1996 aims to 

improve the quality of life among migrants and sets a 20-kg load for women as 

a handling limit. Under this act, considerable amount of funds has been 

collected by welfare boards of construction department for migrants in several 

states, but programme implementation was found negligible due to paucity of 

registration of migrant workers. The main disadvantage of this act is that it does 

remain silent about locational benefit or inter-sectorial mobility and perceive 

construction worker as an immobile. Further, The Minimum Wages Act (1948) 

and The National Employment Guarantee Act 2005 bring some hope by 

providing little financial security to migrants. 

The response of India’s diverse civil-society organizations has been active in 

this regard, with the non governmental sector often stepping in to fill the gaps in 

welfare services, education, and labor rights that are left by the government. At 

present, the most of the migrant health service are provided by Non- 

Governmental Organization (NGOs) and there are few evidences where 

government policy support migrant population. The Integrated Child 

Development Scheme (ICDS) – A Government of India runs a programme 
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allowing all migrant children to obtain nutritional supplements at destination 

sites from the anganwadis centre (the place where nutrition supplements are 

given and connected with existing health care services). Pregnant mothers are 

availing antenatal and postnatal services from these anganwadi centres which 

are further linked to nearest health care centres. Adolescent girls are also given 

nutritional requirements for anaemia and are provided with life skills and sex 

education under ICDS programmes. One Indian Non-Government Organization 

(NGO) named Disha foundation working with migrant communities in 

Maharashtra since 2002, have identified the sites for establishment of such 

anganwadis that are convenient for migrant workers and encouraged them to 

avail the existing government health services at affordable cost. There are also 

some programmes for migrant workers in the informal sector where migrants 

require registration cards, in some cases identity cards. To facilitate this process, 

another organization named Aajeevika Bureua in Rajasthan state of Udaipur 

provides a number of services to migrants helping in the registration process 

and issuing of identity cards for the migrant workers. It provides registration 

and photoIDs to migrant workers that are helpful in emergencies, employer 

verification, and at banks.Since the migrant workers have limited access to 

formal financial services, Ajeevika has partnered with the State Bank of India to 

provide assistance. It also provides legal education,counselling and mediation 

through its lawyers and paralegal workers. A total of 552 legal cases and wage- 

related disputes have been registered, out of which 345 have been successfully 

solved.The NGO also addresses the issue of healthcare. It also runs Amrit 

primary health clinics and organizes health camps, provides consultation, drugs 

and referrals with the help of the health clinic. 

 

Though migration is considered as an alternative livelihood strategy and 

brought benefits to many individual and family income, voluminous negative 

consequences still remains. The challenge is still very complex. There are 

various schemes and laws for solving issues concerned like labour welfare fund, 

Mahatma Gandhi national rural employment guarantee act, Prime Minister 

Rozgar yojana, also etc. These schemes can work better if various NGOs and 

legal aid clinics cooperate and work at the basic level. Initiatives like this can 

help to achieve better results.. This is done by building a rapport with the 

communities, by understanding their concerns, after which they are connected 

to the district authorities and NGOs through the processes of law. This process 

engages communities on a monthly basis, organizing conferences, conclaves, 

interventions within our surroundings and unique creative methods (e.g. theatre 

performances) etc. 

 

Internal migration in a country like India is very large, so it needs to be given 

high priority with specific policy interventions. Governments and policy makers 

can play an important role in ensuring that migrant workers undertake safe 
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migration, have decent working and living conditions in the areas they work ,it 

must be ensured that they are aware of their rights and do not lack access to 

social security and welfare schemes. labour migrants make up to 60% of total 

migrants and are often at the receiving end of malpractices, unfair wage 

deductions and fraudulence.legal aid clinics in collaboration with NGOs can 

work toward eradicating the problem of identity documentation, which can help 

migrants access provisions provided to them by the government. Based on the 

same principles, this idea can be applied to labour migrants all over the globe. 
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30. SEBI – HISTORY, EVOLUTION AND DIMENSIONS 

 

 

 
“The task of SEBI is not to apply a formula but to decide issues in a case by 

case basis. No fixed inflexible rule can even be substituted for the exercise of 

sound business judgment; in the decision making.’' 

-Alfred P. Sloan 

 
Securities laws are the essence of capital market and thus they need to be in 

consonance with the current and dynamic situations of market and this is the 

sole reason that these securities law undergo multiple amendments and are 

supplemented by various regulations being introduced from time to time, be it 

Indian Securities law or any other foreign securities law, they have all been 

amended, added up, subtracted, replaced, undergone novation and what not. 

Here if we are concerned about Indian securities law we need to know the 

history of Indian law of securities post the stage of independence and how with 

the passage of time and substantial increase in the size and dimension of the 

market, the laws have been altered and amended and ultimately strengthened. 

The Indian securities market has seen the greatest change in the year 1992 when 

the Securities & Exchange Board of India Act was passed and the Board got 

statutory powers. After this only, the market has got an actual and strict 

regulator. 

Thus here in this chapter we need to discuss about the history, constitution, 

functions and objectives of SEBI. 

 

 
HISTORY OF SECURITIES LAWS IN INDIA 
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Securities Laws have been an important aspect of the Finance and the economy 

of India from the very beginning, at the earlier stage when the economy was 

seeing a new rise and trying to take a move from agriculture and looking 

forward, the securities market found its way through multiple legislations prior 

to the most effective one in the year 1992. 

The two exclusive legislations that governed the securities market  till early 

1992 were the Capital Issues (Control) Act, 1947 (CICA) and the Securities 

Contracts (Regulation) Act, 1956 (SCRA). 

The CICA originated during the war in 1943 when the objective was to channel 

resources to support the war effort. Control of capital issues was introduced 

through the Defense of India Rules in May 1943 under the Defense of India  

Act, 1939. The control was retained after the war with some modifications as 

means of controlling the raising of capital by companies and to ensure that 

national resources were channeled into proper lines, i.e., for desirable purposes 

to serve goals and priorities of the government, and to protect the interests of 

investors. 

The relevant provisions in the Defense of India Rules were replaced by the 

Capital Issues (Continuance of Control) Act in April 1947. This Act was made 

permanent in 1956 and enacted as the Capital Issues (Control) Act, 1947201
 

One of the last laws to be passed by Parliament four months before 

Independence, the Capital Issues Control Act, enacted on 18 April 1947, 

showed who would be in charge of capital in a socialist India: the government, 

through the Controller of Capital Issues (CCI)202
 

 

 

 

 

 
201 Capital (Issues) control act, 1947, an analysis 
202 The Capital Issues Control Act, 1947, Securities and Exchange Board of India, 18 April 1947, 
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Under the Act, the Controller of Capital Issues203 was set up which granted 

approval for issue of securities and also determined the amount, type and price 

of the issue. As per the Act, the government was deciding authority as to which 

company could raise how much capital. It provided that no company shall, 

“except with the consent of the Central Government, make an issue of 

capital,”204205206 

The CCI in order to discharge its functions had to look towards multiple social 

and developmental objectives, such as: 

1. Protection of Investors of public domain 

2. Calibration of investments of corporate sector with plan priorities of the 

Indian Government. 

3. To ensure that a company’s capital structure is sound and consonant to 

public interest. 

4. To ensure that flow of public issues remains in flow throughout the 

financial year, 

5. To regulate all sort of foreign investments. 

 

 

 
CCI’s means of realizing these objectives included: 

 
 Micro management of the securities issuance process 

 Centralized administration and cumbersome procedures 

 Tight controls on quantum of issue, terms (price and non price) and even 

timing of issue. 

 

 

 
 

203 See section 3 & 4 CICA Act, 1947 
204 Ibid, Sec 3(1) 
205 70 Policies that Shaped India: 1947 to 2017, Independence to $2.5 Trillion. 
206 CCI, 1947 available at https://www.orfonline.org/expert-speak/42915-controller-capital-issues-1947/ 

http://www.orfonline.org/expert-speak/42915-controller-capital-issues-1947/
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CCI regime thus represented an extreme instance of “merit regulation”.207
 

 
The Controller of Capital Issue era thus resulted into the following: 

 
1. Hindered the smooth movement of resources 

2. Led to unhealthy administrative process 

3. The system failed to cope up with the increasing load into the factors 

related to resource mobilization. 

4. Led to an overall unhealthy capital market. 

5. Development of a grey market. 

6. No attention to development of market institutions. 

 

 

 
The parent Act providing for CCI i.e. CICA was, however, repealed in 1992 as 

a part of liberalization process to allow the companies to approach the market 

directly provided they issue securities in compliance with prescribed guidelines 

relating to disclosure and investor protection.208
 

ORIGIN OF SEBI 

 
At the end of the 1970s and during 1980s, capital markets were emerging as the 

new sensation among the individuals of India. Many malpractices started taking 

place such as unofficial self- styled merchant bankers, unofficial private 

placements, rigging of prices, non-adherence of provisions of the Companies 

Act, violation of rules and regulations of stock exchanges, delay in delivery of 

shares, price rigging, etc. 

Due to these malpractices, people started losing confidence in the stock market. 

The government felt a sudden need to set up an authority to regulate the 

 

 
207 Tanushka Agarwal, SEBI – a savior of Investors from market fraud 
208 MS Sahoo FCS,(Chief General Manager, SEBI), Historical perspective of Securities Laws, 
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working and reduce these malpractices. As a result, the Government came up 

with the establishment of SEBI.209
 

The Securities and Exchange Board of India was established as a non-statutory 

regulatory body in the year 1988, but it was not given statutory powers until 

January 30, 1992, when the Securities and Exchange Board of India Act was 

passed by the Parliament of India210. It became an autonomous body by The 

Government of India on 12 May 1992 and given statutory powers in 1992 with 

SEBI Act 1992 being passed by the Indian Parliament.211
 

The Securities and Exchange Board of India (SEBI) supplanted the Controller 

of Capital Issues, which hitherto had regulated the securities market in India, as 

per the Capital Issues (Control) Act of 1947, one of the first acts passed by the 

Parliament of India following its independence from the British Empire. It is  

run by its own members, which consist of the Chairman, who is elected by the 

Parliament of India, two officers from the Union Finance Ministry, one member 

from the Reserve Bank of India, and five members who are elected by the 

Parliament with the Chairman.212
 

SEBI, as above mentioned, is the successor of Controller of Capital Issue (CCI) 

and the need of having a new and advanced regulator evolved because of the 

changing scenario and the enhancement in the dimensions of frauds and unfair 

trade practices. 

In the last stages of Capital Issues (Control) Act, 1947, the act seemed to have 

lost its way and the essence of protection of investors and control over the 

market players and especially intermediaries was to a large extent devastated. 

 
 

209 Reasons for establishment of SEBI available at https://blog.elearnmarkets.com/sebi-purpose-objective- 

functions-sebi accessed on Apr 14, 2019 at 12:37 
210 https://www.investopedia.com/terms/s/sebi.asp accessed on Apr 11, 2017 16:21 
211 https://en.m.wikipedia.org/wiki/Securities_and_Exchange_Board_of_India accessed on Apr 11, 2019 23:30 
212 Ibid 

http://www.investopedia.com/terms/s/sebi.asp
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The frauds and scams that happened in the late 80s and 90s actually shocked the 

capital market and made a realization as to having a better and more effective 

regulator so that the scams can be eliminated. The famous Harshad Mehta Scam 

that took place in the late 80s and the after effects of which were seen till early 

90s was also one of the major reasons that paved the way for having stringent 

laws that may control the intermediaries, who have actually benefitted 

themselves in the cost of innocent investors. 

The four year period from 1988 to 1992 was actually the revival period of SEBI 

which led the committees and other responsible authorities as to what exactly 

should be the constitution and powers and functions of it and how can the 

smooth functioning of SEBI be ensured, and the same got evident in January 

1992 when the parent legislation was passed and SEBI got the authentication as 

a regulatory body, and not merely a regulatory body but the primary regulator of 

the capital market. 

Securities and Exchange Board of India (SEBI) was finally set up in 1992 and 

as the result of SEBI Act, 1992, it also got the statutory recognition. The board 

was entrusted with the ultimate two fold objective of protection of investors in 

securities and promotion of the development of and regulation of the securities 

market by taking such steps as it deems fit. For this purpose, the SEBI issued 

multiple guidelines and various regulations, as it was bestowed with the power 

to do so under section 30 of the act213, for disclosure and investor protection 

from time to time. 

 

 

213 See section 30 reads as 30. (1) The Board may by notification, make regulations consistent with this Act and 

the rules made there under to carry out the purposes of this Act. (2) In particular, and without prejudice to the 

generality of the foregoing power, such regulations may provide for all or any of the following matters, namely:- 

 

 
(a) the times and places of meetings of the Board and the procedure to be followed at such meetings under sub- 

section (1) of section 7 including quorum necessary for the transaction of business; (b) the terms and other 

conditions of service of officers and employees of the Board under sub-section (2) of section 9; (c) the matters 

relating to issue of capital, transfer of securities and other matters incidental thereto and the manner in which 
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SEBI has been designed to become the regulatory body looking after the 

functioning of the Indian Capital Market. The SEBI can frame and issue rules 

and regulation etc. to regulate.214
 

SEBI as we find today is not an outcome of any windfall. Originating in a very 

rudimentary form in a very early stage of legal environment, it became 

gradually matured growing with changing of Company Law and economic 

development of the country. 

In the course of its journey it became mature with new ideas innovation, 

market’s rules and regulations, legal frame work of foreign trade when the 

relationship of the parties is contractual and non-contractual etc.215
 

 

 

CONSTITUTION OF SEBI 

 
The Constitution of SEBI is provided under section 4216 of the SEBI Act, 1992 

 
The section provides for the management of the board by giving information 

regarding the number of members that have to be maintained while constituting 

the board. 

Thus, according to it, SEBI is body of six members comprising the chairman, 

two members from the official of the ministry of central bank dealing with 

such matters shall be disclosed by the companies under section 11A; (d) the conditions subject to which 

certificate of registration is to be issued, the amount of fee to be paid for certificate of registration and the 

manner of suspension or cancellation of certificate of registration under section 12.] 

 
214S' Neelameghan,. - Marketing in India. - a case reading - Vikash Publishing House, New Delhi 
215 Ibid 
216 4.(1) The Board shall consist of the following members, namely:— 

(a) a Chairman; 

(b) two members from amongst the officials of the 5[Ministry] of the Central Government 

dealing with Finance 6[and administration of the Companies Act, 1956 (1 of 1956)]; 

(c) one member from amongst the officials of 7[the Reserve Bank]; 

(d) five other members of whom at least three shall be the whole-time members, to be appointed by the Central 

Government. 
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finance and law , two members who are professionals and have experience or 

special knowledge relating to securities market ,and one member from RBI .All 

the member except the RBI member are appointed by government who also lays 

down their terms of office,tenure and conditions of services ,and who also 

removes any member from the office under any circumstances .217
 

The central government has special powers to supersede the SEBI in public 

interest or if on account of grave emergency and some other circumstances 

under section 17218of the Act. 

The work of it has been organized into five operational department each of 

which is headed by an executive director who reports to Chairman. Besides, 

there is also a legal Department and Investigation Department. 

The departments are further divided into divisions. 

The various departments are as follows- 

 The primary Market Policy, Intermediaries, Self regulatory, 

Organizational and Investor Grievance and Guidance Department 

 The Issue Management and Intermediaries department 

 The Secondary Market policy, Operation and Exchange Administration, 

New Investment Products and Insider Training Department 

 The Secondary Market Exchange Administration, Inspection and Non - 

Member intermediaries Department 

 
217 Constitution of SEBI available at https://www.vskills.in/certification/blog/constitution-and-organization-of- 

sebi/ accessed on Apr 14, 2019 
218 17. (1) If at any time the Central Government is of opinion— (a) that on account of grave emergency, the 

Board is unable to discharge the functions and duties imposed on it by or under the provisions of this Act; or (b) 

that the Board has persistently made default in complying with any direction issued by the Central Government 

under this Act or in the discharge of the functions and duties imposed on it by or under the provisions of this Act 

and as a result of such default the financial position of the Board or the administration of the Board has 

deteriorated; or (c) that circumstances exist which render it necessary in the public interest so to do, the Central 

Government may, by notification, supersede the Board for such period, not exceeding six months, as may be 

specified in the notification. 

http://www.vskills.in/certification/blog/constitution-and-organization-of-
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 Institutional Investment (Mutual Fund and Foreign Institutional 

Investment), Merger and Acquisition, Research and Publication and 

International Relation and IOSCO Department 

 Legal Department 

 Investigation Department 

 
The SEBI has regional offices at Calcutta, Chennai and Delhi. It has also 

formed two non statutory advisory committee namely Primary markets 

Advisory Committee and Secondary Market Advisory Committee with 

members from market players recognized investor association and other 

eminent persons. 

SEBI is member of IOSCO, which is an international body comprising of 

security regulator from 100 countries.219
 

 

 

2.4 OBJECTIVES OF SEBI 

 
The objectives of the Board are basically derived from the preamble of SEBI act 

and the board discharges all its functions mainly for the sake of the fulfillment 

of these objectives only. 

If we go on finding the basic objectives of SEBI we can jot down the following 

purposes for which the board mainly works and focuses upon. 

 Protection of the Investors 

 
The primary focus and main priority of the Board is the protection of the 

interests on investors and also the other peer groups in the stock market so that a 

healthy working and growing environment can be ensured. This is basically 

 

219 Departments of SEBI available at https://www.vskills.in/certification/blog/constitution-and-organization-of- 

sebi/ accessed on Apr 14, 2019 

http://www.vskills.in/certification/blog/constitution-and-organization-of-
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related to the protective functions of the Board and it is through those protective 

functions only that SEBI actually deals with this particular objective 

 Prevention and elimination of Malpractices 

 
The board not only strives to protect the investors, it also loosely for that sake 

only, aims at preventing any sort of unfair practice in the market and not only 

preventing but also eliminating those elements that may be harmful for a 

healthy working scenario. This particular objective is related to the regulatory 

functions of SEBI as the elimination and prevention to a large extent depend 

upon the regulations and control mechanism that has been set up by the Board. 

 Fair and Proper Functioning 

 
SEBI is the responsible authority for a smooth and proper functioning of the 

capital market and the orderly functioning of all the market players and parties 

to any transaction relating to the market. The Board keeps a close and certain 

check on the financial intermediaries and purposes to act in such a manner that 

these intermediaries can in no way defraud the investors and other stakeholders. 

This is possible by way of imparting basic knowledge and skills to the investors 

and also maintaining some requirements for the intermediaries, thus it is 

basically observed by the combination of developmental and regulatory 

functions and it also has a few ingredients of the protective functions of the 

Board. 

FUNCTIONS AND DUTIES OF BOARD 

 
As it has been already mentioned in the above topic related to the objectives of 

SEBI that there are basically three types of functions of the Board in order to  

the follow up of activities related to the fulfillment of those objectives, those are 

a. Regulatory Functions 
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b. Developmental Functions 

c. Protective functions 

 
These functions actually provide an insight to the activities performed by the 

board as the regulatory functions, as the name suggests, refer to all those 

functions that are concerned with the setting up, control, regulation and other 

related functions, and the developmental functions on the other hand are related 

to all those functions that are related to the training and development of the 

investors, intermediaries and other peer groups and all other ancillary activities. 

Protective functions are the ones related to the protection of the interests of 

investors and this particular function of SEBI acts as the essence of the 

preamble because it follows the scheme of protection of investors from any 

unfair practice in the market by checking price rigging, preventing insider 

trading, promoting fair practice, creating awareness amongst investors, 

prohibiting fraudulent and unfair trade practices by way of multiple regulations 

and legislations, thus these functions are supplemented by the regulatory and 

developmental functions. 

Now if keep a check on the statutory backing related to the same and in order to 

know the basic functions and duties of the board, the Securities and Exchange 

Board of India Act, 1992220 needs to be analyzed thoroughly. 

As we go through the act, the basic functions of the Board have been provided 

under section 11221 and observing the bare section only lets us to find that the 

ambit of functions, that the Board is desired to perform, is quite varied starting 

from the basic function as provided by the preamble of the Act that is to protect 

the interest of investors and the promotion and development of securities market 

and a next-to-perfect type regulation of the securities market. 
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The functions when merged with the contents of preamble actually provide for 

the duties of the Board that have been mentioned under section 11(1) and have 

been elaborated above. 

Section 11(2) of the Act provides for the functions that the board is supposed to 

discharge, it has provided for almost 15 different functions from different fields 

and aspects which has enlarged the scope of the Board into the suitable 

attainment of the ultimate objectives. The duty and function collide when it 

comes about the regulation of securities market because it is equally the duty as 

well as the function of the Board to regulate securities market in a just and fair 

manner, the securities shall not be in any case regulated in a manner that is 

detrimental to the interest of investors and that can, in any way, cause issues to 

the other members of the market, through any unfair means. 

One of the most important functions of the Board is to register and regulate the 

intermediaries of the market like stock brokers, sub-brokers, share transfer 

agents, bankers to an issue, trustees of trust deeds, registrar to an issue, 

merchant bankers, underwriters, portfolio managers, and investment advisors. 

Looking as to what exactly these intermediaries mean and what work they 

actually perform for the investors we can make the following observation 

'Merchant Banker' refers to any person who is engaged in the business of issue 

management through way of making arrangements so as to selling, buying or 

subscribing to securities or any person who acts as a manager/consultant/advisor 

or renders corporate advisory services in relation to such issue management. 

Registrar to an issue means a person appointed by a body corporate or any 

person/group of persons, to carry on the following activities on its or his or their 

behalf i.e. a) Collecting application for investor in respect of an issue; b) 

Keeping a proper record of applications and monies received from investors or 
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paid to the seller of the securities; c) Assisting body corporate or person or 

group of persons in determining the basis of allotment of the securities in 

consultation with the stock exchange; d) Finalizing the list of person entitled to 

allotment of securities; e) Processing and dispatching of allotment letters,  

refund orders or certificates and other related documents in respect of the issue. 

Share transfer agent means any person who on behalf of anybody corporate, 

maintains the records of holders of securities issued by such body corporate and 

deals with all matters connected with the transfer and redemption of its 

securities 

 

A stockbroker is an individual / organization who is specially given license to 

participate in the securities market on behalf of clients. The stockbroker has the 

role of an agent. When the Stockbroker acts as agent for the buyers and sellers 

of securities, a commission is charged for this service. 

 

As an agent the stock broker is merely performing a service for the investor. 

This means that the broker will buy for the buyer and sell for the seller, each 

time making sure that the best price is obtained for the client. 

 

Sub-broker means any person not being a member of a Stock Exchange who 

acts on behalf of a member-broker as an agent or otherwise for assisting the 

investors in buying, selling or dealing in securities through such member- 

brokers. 

An underwriter is any party that evaluates and assumes another party's risk for a 

fee, such as a commission, premium, spread or interest. Underwriters operate in 

many aspects of the financial world, including the mortgage industry, insurance 

industry, equity markets, and common types of debt securities. 

Another aspect where SEBI is said to be having a great emphasis is the schemes 

and funds etc that have been run in the securities market because there lies the 
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highest degree of risk in such schemes only because usually the most easy way 

to defraud the innocent investors is through the schemes only where the 

investors invest a healthy su of money and later that scheme turns out to be a 

ponzi scheme or unfair scheme like Sardha Chit Fund Scam, Sahara scam and 

many more. 

Prohibition of unfair trade practices and any sort of fraud is the one  function 

that revolves around all the aspects of the Board be it the powers, the duties, the 

functions or all simultaneously. The board strives to eliminate all sort of unfair 

market practices from the securities market and exercises all the necessary 

powers granted to it for the same. The issues like insider trading, unfair pricing, 

causing slump or surge in pricing, bull run deer run etc are all such major 

practices that the board looks forward to eliminate. The Act provides for the 

ways to shoot such issues but in addition to the exercise of powers it is also one 

of the basic functions of the Board to make general arrangements that may act 

as a filter to the market restricting these germs on unfair practices. 

NEW EVOLUTIONS AND AMENDMENTS 

 
With the passage of time there evolved the issues of the regulations and law 

being obsolete or not strong enough to cope up with the current dynamic needs 

of the market and this forms as the sole reason for the new and strengthening 

amendments to the parent act. 

There have been various stages where this 27 year old law found it to be a little 

lacking behind and then the amending authority came with a new and suitable 

addition making it powerful enough again. 

If we go on looking for the recent major amendments we can find that in the 

year 1999, the concept of Collective Investment Scheme was introduced to the 

act for the first time and also the powers that were granted to SAT (Securities 
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Appellate Tribunal) were enlarged, jurisdiction of the Civil Courts was barred 

and many other major amendments and additions took place. 

Then in the year 2002, section 12A was inserted regarding the protection of 

investors against insider trading and other malpractices, powers regarding 

calling for information, power of inspection were bestowed to the board, the 

proceeding were considered as judicial proceedings, powers of suspension was 

also a major addition to the powers of board. The constitution of the members 

was also altered. 

The most important changes that the Act has seen is in the year 2013-14, the 

powers of the board and dimensions were added like never before, ponzi 

schemes, CIS etc were given more large ambit to come under the purview of 

SEBI. Major explanations were added to various sections and many small yet 

significant changes were made in the meantime. 

The recent amendments in the year 2017-18 have been regarding the levying of 

penalties and the factors that have to be kept in consideration for the quantum of 

amount. Power to charge for furnishing false information has also been added. 

All these powers and substantial changes through amendments are mentioned in 

detail in the upcoming chapters. 

After going through the amendments, it is evident that SEBI has always strived 

to work continuously, and has also given ample importance to the related 

regulatory authority in close co-ordination with the government policies, for the 

fulfillment of the objectives that have been granted to it by the act. The focus is 

basically to improve market design, to make the market more efficient and 

transparent and to avail newer and innovative products to meet the varying 

needs of market participants, while protecting investors in securities. 
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The aim is to make Indian securities market a model for other jurisdictions to 

follow and make SEBI the most dynamic and respected regulator globally. 

Some of the recent initiatives on which SEBI is working are: 

 
a. Setting up a national level institute to build a cadre of professionals by way of 

suitable training and development to handle the specialized functions in the 

securities market. It is also working on a nationwide certification to ensure that 

any person or agent working with a market intermediary has the necessary 

knowledge and skill to render quality intermediation. 

b. To corporatize and demutualise exchanges where the ownership, 

management and trading rights would be with three different sets of people in 

order to avoid conflict of interest. 

c. Introduce market wide straight through processing from trade initiation to 

settlement. 

d. Migrate to T+1 rolling settlement222. 

 
e. Continuously review and upgrade accounting standards, disclosures, 

corporate governance practices in the interest of investors. 

f. Continuously review and amend the various regulations to bring them in tune 

with dynamics of market requirements. 

g. Introduce new products in the market to meet all kinds of needs of market 

participants.223
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Nation and its hindering Nationalism 
 

RAJAT CHAWLA 

 

ABSTRACT 
 

The tiff of nationalist and nationalism is pouring all over the media channels. 

Anti-national has become a buzzword since the present government came in 

power and the rise of Hindu nationalism from that. In the digital era, a single 

message is sufficed for the provocation and under the cloak of such instigation 

ulterior political motives are attained. The  altering of history and imposing  

fear in the society to propagandize exclusive Hindu ideology to establish a 

nation as opposite to Pakistan- a Muslim dominating nation is a threat to the 

democracy and secularity of India. The side of exclusive nationalism where 

women and other marginalized groups are suppressed and are dominated by 

upper-class members of the society or majority group, this exclusivity from the 

system is violation of human rights and politicizing women as weak and 

dependent by male and its reflection in the nationalism is all that this essay tries 

to communicate to its readers. This essay also raises certain questions which 

are subjective and its answers will decide the direction of the essay. 

 

 
INTRODUCTION 

 

The term ‘nation’ holds an important place, if it is inspected from the 

postcolonial perspective. Ideas like nations or nation-states come into existence 

when territories are imagined, identified and formed. Benedict Anderson states 

that “Over the dawn of nationalism we also witness the dusk of religious modes 

of thought”, Thus nation states adopt a political expression that emits out of the 

fabric of past. National boundaries are not just territorial but they are deeply 

rooted in the primordial memory of its natives. Memory as a faculty helps us to 
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explore our identity and cultural roots. In a similar corollary, nations are also 

deeply rooted in the memories of a race or community. 

“A nation that cannot control its borders is not a nation”, quoted by President 

Ronald Reagan is quite ambiguous and very problematic because a nation’s 

definition is not limited to its territory. It is a state’s populace which determines 

whether it is a nation or not. A nation is not formed spontaneously, a number of 

different sects and communities living in the same place and having common 

values and shared culture forms a nation. This raises some fundamental 

questions: What a nation is? Is India a nation or conglomeration of provincial 

states? Is distortion of history plays a role to spread nationalism of subgroups? 

What aspects do violence and hegemony plays to establish nation and influence 

nationalism? 

All of these questions are subjective and are open to debate or ‘Samvaad’. 

Recently PM Modi flagged off ‘Vande Mataram’ express, does this naming 

holds a significant political motive including the drive of renaming the states by 

BJP government to spread exclusive Hindu nationalism backed by RSS and the 

Sangh Parivar to make a Hindu Indian nation, a counter to Pakistan as a Muslim 

nation. 

The essay attempts to discuss these issues and reflecting it to India and its 

problems. 

 

 
Complexity of Nation: 

 

‘Nation’ as a concept is modern, antiquity was unaware of terms like nation, 

nationalism, and citizenship, though there was the presence of a factor of 

nationhood, the friendliness amongst people. Cities like Athens and Sparta were 

cherished but they were not a nation. A nation is not eternal, just like human life 

it has a beginning and an end too. Benedict Anderson defined the nation as an 
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imagined political community because most of its participants are unaware and 

strange amongst them, yet there exists solidarity which binds them all together. 

The emergence or recognition of territory as a nation is very interesting and 

depicts various detours which a society undergoes to be one. The invasion of 

Germany in the fifth to the tenth century for the conquest of the Norman 

introduced the world to the principle which today is the basis for existing 

nationalities. The land was conquered, their name was given to the land and 

military aristocracy was imposed on the people but, their races, language, and 

cultural identity was left untouched (Analogous to what Mughal dynasties did in 

India) hence, creating a fusion of population. Over time, outsiders 

conglomerated with the natives reducing their differences and increasing 

similarities, hence laying pillars of a nation. 

Race, language, geography, and religion are characteristics to identify a nation 

and sometimes to have a unity in diversity the territory has to go through brutal 

violence just like King of France did to unite northern and southern France. As 

Tha’mma stated “The English know they are a nation because they have drawn 

their borders with blood. That’s what it takes to make a country. Once that 

happens people forget they were born this or that, Muslim or Hindu, Bengali or 

Punjabi. They become a family born of the same pool of blood”. A  nation, 

when tried to be built on violence and of a particular race, is difficult to subsist, 

Hitler’s ethnic cleansing to establish a true German nation or the splitting USSR 

are two of the examples of the twentieth century. This raises a question, whether 

a nation should be exclusively based on ethnicity, race, language, and religion 

or should it be inclusive of people rather than these factors? 

In contemporary time, the issues of mob lynching, citizenship, refugees and 

territorial disputes are on rising. The problem of Kashmir, McMohan line, NRC 

of Assamese, Palestine issue, Myanmar's threat to Rohingya Muslims, North 

Korea’s war threat and many more issue are not hidden from anyone. We 
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should ask a question is the nationhood and citizenship is above mankind? Can’t 

these diplomatic political issues had been resolved if nations do not exist at all? 

Do borders create nations or there are nations because of which borders are 

created? 

After indulging with all these issues, one realizes that the nation is very 

problematic yet functioning. It has its own negatives and positives. With the 

idea of a nation, a hope is attached to achieve a welfare state and continuance of 

the solidarity of different groups, for faith in justice, liberty, equality and 

fraternity attached to the nation and giving the nation its legitimacy. 

For Ernest Renan, “A nation is a soul, a spiritual principle. Only two things, 

actually, constitute this soul, this spiritual principle. One is the past, the other is 

the present One is in the possession of a rich legacy of remembrances; the other 

is the actual consent; the desire to live together, the will to continue to value the 

heritage which all hold in common” , this elucidates why India is a nation, at the 

same time having a lot of differences of religion and province there have been a 

general will and past connection which ties us together compensating for the 

other factors for developing as nation as explained by Neera Chandoke in her 

writings ‘Searching for a Narrative in Times of Globalization'. 

The urge to become a nation is psychological, emotional, spiritual and 

subjective. It cannot be imposed on people forcefully and by violent means. As 

a nation, India is very complex, we comprise of Hindu, Muslim, Sikh, Christian, 

Buddha, Dalits and other communities excluding them. Nothing was or is there 

which can be said to be shared, though there was an urge to be strong together 

and threw out foreign rule overcame all of this and made it established as a 

nation. 

 

 
COMPLEX MODERNITY IN NATIONALISM: 
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The credit of India’s exposure to modernism and western trends falls under the 

account of British colonialism. It introduced India to new corridors of nation, 

nationalism, philosophy, education, technological advancement but opened the 

gates to complex temporal imbalance. Modernity does not mean modern fashion 

and technological advancement but the inclusion of justice, liberty, fraternity, 

modernity of mind, equal treatment of all genders and a vice decision-making 

ability. West, before accepting modernity casted out all of its pre-modern 

traditions and practices and this is contrary to what is prevailing in India. The 

functioning of pre-modern and modern concepts simultaneously is causing 

hindrance in the efficient working of the nation. Illustrating this, in India we 

have modern concepts of fraternity and equality, but at the same time pre- 

modern practice such as untouchability, stratification is well-established in the 

mindset of people and this results in inefficiency of governance and 

development. This is one of the reasons why the West is more efficient than 

India. 

Nationalism is dynamic and has different perspectives. Gandhi’s nationalism 

campaigned for Swadeshi Samaj, women empowerment, and recognition of 

dalit, on the other hand, Savarkar promoted hyper-modernism and exclusionary 

Hindu nationalism. The nationalism of Gandhi is different from Tagore and the 

same is true for Savarkar, but all of them are credible and are appropriate within 

their scope but it raises a question, whether nationalism should be inclusive or 

exclusive just like nations? 

Waving of the flag and celebrating Independence Day is not nationalism but 

when an individual or a community strives together for a better cause or 

development is. Inclusivity should be the trait of an ideal nation, a nation which 

takes into account all the sects and communities and is there to help them in 

their problems is a good trait of nationalism. To throw out colonial dominance, 

Indian nationalism emerged out from the countrymen to unite together 
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establishing an Indian nation. This resulted in high solidarity amongst all the 

sects of the country compensating for their differences. But now, this Indian 

nationalism is under threat to fall to the traps of sub-nationalism or rogue 

nationalism as Etteien Baliber states “...many decolonized nations have 

undergone the painful experience of ‘seeing nationalisms of liberation turned 

into nationalisms of domination”. 

Recently, the debate on nationalism is taking a toll and people are framed anti- 

national for baseless reasons and there is a greater political motive behind all 

these incidents. The rise of Hindu nationalism and ideologies of VD Savarkar to 

establish a complete Hindu Nation as opposite to Pakistan- a Muslim nation 

which the present BJP government is latently approving taking its roots from 

`the Sangh and the RSS, is a threat to democracy and secularism in India. It is 

creating the Hindu community as ‘self’ and Muslim community as ‘other’ or 

enemy. This is achieved by altering the past and narrating a different story as 

Renan stated, “To forget and I will venture to say – to get one’s history wrong 

are essential factors in making of the nation.” Relations and bonds get changed 

due to altered perception and resentment are drawn towards others. The cases of 

mob lynching and attacks on the Muslim community, renaming of cities 

glorifying Mughal dynasty, saffronization and the issue of Ram Mandir are all 

the pieces of evidence to a rising hatred towards the ‘other’ and to establish a 

dominating Hindu nation. 

Is Hindu nationalism or any sub-nationalism is greater than Indian nationalism? 

Cultural nationalism by any definition is rogue nationalism. Its agenda is to 

evacuate all ideas of political rights from the idea of a nation-state and 

transplant in its place ideas of cultural rights and identity. Existence of sub- 

nationalism is a threat to Indian nationalism of unity in diversity and  

democracy. Its mere existence implies devotion to one’s own community or sect 

is prior to interests of the nation and when there is a dominance of one 
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community over others then, ‘We The People’ enshrined in the preamble is 

violated and India as a nation will fall. 

 

 
THE PATRIARCHAL NATION: 

 

Patriarchy is also deeply rooted in the debate of nation and nationalism. Women 

are being suppressed and dominated prior to the modernism not just in India but 

even in the west, Equating women and slaves on the same pedestal by Aristotle 

is just a single example of this and in philosophy too, no women philosopher’s 

voice was there till the 18th century. This depicts how biased the world was to 

women but in India, the problem is still existing and deeply rooted 

If one observes closely, he would find that Indian nationalism is quite 

patriarchal. The way India is personified as ‘Bharat Mata’ and the call to save 

and protect Bharat Mata is body politics. It implies women are weak and cannot 

protect themselves from external aggression and there should be male to protect 

her and contrary to it Indian women are the ones suffering from internal 

aggression of discrimination, domestic violence, sexual violence, trafficking, 

honor killings, and rape. Out of 207, only 9 women were part of the meeting of 

the constituent assembly, Therefore, laws which were made to govern them 

were also framed by the majority of men violating the idea of equality in an 

independent India at time of its foundation only. Women are being dominated 

and suppressed even before India got independence. Cruel rituals like sati, 

outcasting of widowed women and even during menstruating period shows how 

orthodox and male-biased our Indian society was and is even now. 

It was because of the leaders like Mahatma Gandhi and Raja Ram Mohan Roy 

whose hardship resulted as a hope for women to be as an integral part of the 

society. It was Gandhi, who introduced and appealed for women in politics and 
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to join the movement of freedom struggle and Roy who fought for inhuman 

treatment of women and made rituals like sati abolished from India. 

Indian nationalism cannot be exclusive of women and influenced by the male 

populace. A nation which does not respect its women, take into consideration 

their contribution in the freedom struggle and sacrifices they make in daily lives 

just to see their family members happy and nourishing cannot utilize the essence 

of democracy to its full potential. It’s the women who have to break the fetters 

and prove everyone wrong to get free from the pre-modern mindset of society. 

Kiran Bedi, Justice M Fathima Beevi, Kalpana Chawla, Sarojini Naidu, PV 

Sandhu, Mithali Raj and many more are some examples which proved the 

society wrong by showing their caliber and potential and one needs to look into 

their past not present to learn from their experiences and improve the space for 

women in India. 

 

 
CONCLUSION: 

 

In a nutshell, the essay emphasizes the ambiguity of the concept of nation and 

nationalism and how problematic they are. The existence and establishing of the 

nation from just a territorial state and how India transcended all the limiting 

factors of race, religion, culture, language, and others to be united to dethrone 

colonial rule and be a nation. The other bonds of common political and 

economic interests helped in this to unite them as one. It was because of the 

British that exposed India to modernism and nation establishment. However, the 

nation which our freedom fighters dreamt is under threat by rising of sub- 

nationalism only. The rise of Hindu nationalism and propagandizing of its 

legacy by altering the historical facts and narrating a different story instigating 

communities against each other to establish a Hindu dominating India as 

opposite to Pakistan- a Muslim dominating nation. The essay also divulges in 
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the patriarchal aspect of nation and atrocities women faces in Indian society. 

Even after all the differences and perspectives, the Indian nation is still 

functioning because of the institution of democracy and hope attached with it 

that someday voices of the neglected ones will be heard and high solidarity 

could be established. The essay also raised certain questions which have varied 

and subjective answers but the answers will decide how far India’s legitimacy  

as a nation will stand 
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