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                               LEGALFOXES CERTIFICATE COURSE  

                                     AN INTRODUCTION TO CRPC 

 

 

TOPIC 8 

SECURITY FOR KEEPING THE PEACE AND FOR GOOD 

BEHAVIOUR 

(S.106-116) 

 

Security for Keeping the Peace on Conviction 

 By virtue of Section 106 (1) when a Court of Session or Court of a 

Magistrate of the First Class convicts a person of any of the offences, 

1. unlawful assembly, 

2. rioting, 

3. affray, 

4. assault, criminal force or mischief, 

5. criminal intimidation, 

6. offence involving breach of peace, or of abetting any such offence and 

is of opinion that it is necessary to take security from such person for keeping 

the peace, the Court may, at the time of passing sentence on such person, 

order him to execute a bond, with or without sureties, for keeping the peace 

for such period, not exceeding three years. 

 In Aruchami v. State of Kerala1, the court held that concealment of 

one’s presence when he has reason to believe that he is doing so with a view 

to commit a cognisable offence would attract proceedings under the Section 

106 

  Security for Keeping the Peace in Other Cases  

 By virtue of S. 107 (1) when an Executive Magistrate receives 

information that any person is likely to commit a breach of the peace or 

disturb the public tranquillity or to do any wrongful act that may probably 

occasion a breach of the peace or disturb the public tranquillity and is of 

opinion that there is sufficient ground for proceeding, he may, in the manner 

hereinafter provided, require such person to show cause why he should not 

be ordered to execute a bond, for keeping the peace for such period, not 

exceeding one year, as the Magistrate thinks fit. 

  By virtue of S. 107 (2) proceeding under this Section may be taken 

before any Executive Magistrate when either the place where the breach of 

the peace or disturbance is apprehended is within his local jurisdiction or 

there is within such jurisdiction a person who is likely to commit a breach of 

the peace or disturb the public tranquillity or to do any wrongful act as 

aforesaid beyond such jurisdiction. 

 In Modi v. State of U.P 2 , it was held that whether on an overall 

consideration of the facts available to him by way of information he could 

form the opinion that the person against whom he was proposing to take 

action under the Section 107 was likely to cause imminent breach of peace or 

disturb the public tranquillity. 

                                                             
1 2002(2) KLT 910. 
2 1983 A.C.C 220. 
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Security for Good Behaviour from Persons Disseminating Seditious Matters  

 By virtue of S. 108(1) when a Judicial Magistrate of the First Class 

receives information that there is within his local jurisdiction any person 

who, within or without such jurisdiction,  

(i) either orally or in writing or in any other manner, intentionally 

disseminates or attempts to disseminate or abets the dissemination of, 

  

(a) any matter the publication of which is punishable under Section 124A or 

Section 153A or Section 153B or Section 295A of the Indian Penal Code, or  

(b) any matter concerning a Judge acting or purporting to act in the discharge 

of his official duties which amounts to criminal intimidation or defamation 

under the Indian Penal Code,  

(ii) makes, produces, publishes or keeps for sale, imports, exports, conveys, 

sells, lets to hire, distributes, publicly exhibits or in any other manner puts 

into circulation any obscene matter such as is referred to in Section 292 of 

the Indian Penal Code,  

(ii) and the Magistrate is of opinion that there is sufficient ground for 

proceeding, the Magistrate may, in the manner hereinafter provided, require 

such person to show cause why he should not be ordered to execute a bond, 

with or without sureties, for his good behaviour for such period, not 

exceeding one year, as the Magistrate thinks fit. 

 

 By virtue S. 108 (2) no proceedings shall be taken under this Section 

against the editor, proprietor, printer or publisher of any publication 

registered under, and edited, printed and published in conformity with, the 

rules laid down in the Press and Registration of Books Act, 1867, with 

reference to any matter contained in such publication except by the order or 

under the authority of the State Government or some officer empowered by 

the State Government in this behalf. 

 

Security for Good Behaviour from Suspected Persons 

 By virtue of S. 109 when a Judicial Magistrate of the First Class 

receives information that there is within his local jurisdiction a person taking 

precautions to conceal his presence and that there is reason to believe that he 

is doing so with a view to commit a cognisable offence, the Magistrate may, 

in the manner hereinafter provided, require such person to show cause why 

he should not be ordered to execute a bond, with or without sureties, for his 

good behaviour for such period, not exceeding one year, as the Magistrate 

thinks fit. 

 

Security for Good Behaviour from Habitual Offenders 

 By virtue of S. 110, when a Judicial Magistrate of the First Class 

receives information that there is within his local jurisdiction a person who 

(a) is by habit a robber, house-breaker, thief, or forger, or 

(b) is by habit a receiver of stolen property knowing the same to have been 

stolen, or 

(c) habitually protects or harbours thieves, or aids in the concealment or 

disposal of stolen property, or 
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(d) habitually commits, or attempts to commit, or abets the commission of, 

the offence of kidnapping, abduction, extortion, cheating or mischief, or any 

offence punishable under Chapter XII of the Indian Penal Code or under 

Section 489A, Section 489B, Section 489C or Section 489D of that Code, or  

(e)  habitually commits, or attempts to commit, or abets the commission of, 

offences, involving a breach of the peace, or 

(f) habitually commits, or attempts to commit, or abets the commission of- 

 

    (i) any offence under one or more of the following Acts, namely:- 

 

 (a) The Drugs and Cosmetics Act, 1940; 

 

 (b) The Foreign Exchange Regulation Act, 1973; 

 

 (c) The Employees' Provident Funds and Family Pension Fund Act, 

1952; 

 

 (d) The Prevention of Food Adulteration Act, 1954; 

 

 (e) The Essential Commodities Act, 1955; 

 

 (f) The Untouchability (Offences ) Act, 1955; 

 

 (g) The Customs Act, 1962; or 

 

           (ii) any offence punishable under any other law providing for the 

prevention of hoarding or profiteering or of adulteration of food or drugs or 

of corruption, or 

 

(g) is so desperate and dangerous as to render his being at large without 

security hazardous to the community, such Magistrate may, in the manner 

hereinafter provided, require such person to show cause why he should not 

be ordered to execute a bond, with sureties, for his good behaviour for such 

period, not exceeding three years, as the Magistrate thinks fit. 

 

Order to be made  

 By virtue of S. 111, when a Magistrate acting under Section 107, 

Section 108, Section 109 or Section 110, deems it necessary to require any 

person to show cause under such section, he shall make an order in writing, 

setting forth the substance of the information received, the amount of the 

bond to be executed, the term for which it is to be in force, and the number, 

character and class of sureties (if any) required. 

 In Gauri Sanker v. State of U.P, 3  the Magistrate incorporated the 

substance of the information received by him in the order itself passed under 

the S.111 of Cr.P.C. it is clear from the provisions of Section 111 that if any 

proceedings Ss. 107, 108, 109 or 110 is instituted, the notice issued must 

satisfy the requirements of S. 111. 

                                                             
3 1969 A.L.J.412. 
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 In Challa Somaiah v. State of Andhra Pradesh4, the notice under the 

S.111 should, therefore, be accompanied by the preliminary order with all the 

particulars of this sec. the omission to record the preliminary in the notice is 

illegal. 

 

Procedure in Respect of Person in Court 

 By virtue of S. 112 if the person in respect of whom such order is made 

is present in Court, it shall be read over to him, or, if he so desires, the 

substance thereof shall be explained to him. 

 

Summons or Warrant in Case of Person not so Present 

 By virtue of S. 113 if such person is not present in Court, the 

Magistrate shall issue a summons requiring him to appear, or, when such 

person is in custody, a warrant directing the officer in whose custody he is to 

bring him before the Court; 

 Provided that whenever it appears to such Magistrate, upon the report 

of a police officer or upon other information, that there is reason to fear the 

commission of a breach of the peace, and that such breach of the peace 

cannot be prevented otherwise than by the immediate arrest of such person, 

the Magistrate may at any time issue a warrant for his arrest. 

 In Malathy v. State of Kerala5, the court held that recourse to Section 

113 should not be permitted to be used to wreck private vengeance and for 

settling private disputes.    

 

Copy of Order to Accompany Summons or Warrant 

 By virtue of S. 114 every summons or warrant issued under Section 

113, shall be accompanied by a copy of the order made under Section 111, 

and such copy shall be delivered by the officer serving or executing such 

summons or warrant to the person served with, or arrested under, the same. 

 

Power to Dispense with Personal Attendance  

 By virtue of S. 115 the Magistrate may, if he sees sufficient cause, 

dispense with the personal attendance of any person called upon to show 

cause why he should not be ordered to execute a bond for keeping the peace 

or for good behaviour and may permit him to appear by a pleader. 

 

Inquiry as to Truth of Information 

 By virtue of S.116 (1) when an order under Section 111 has been read 

or explained under Section 112 to a person present in Court, or when any 

person appears or is brought before a Magistrate in compliance with, or in 

execution of, a summons or warrant, issued under Section 113, the 

Magistrate shall proceed to inquire into the truth of the information upon 

which action has been taken, and to take such further evidence as may appear 

necessary. 

 By virtue of S.116 (2) such inquiry shall be made, as nearly as may be 

practicable, in the manner hereinafter prescribed for conducting trial and 

recording evidence in summons-cases. 

                                                             
4 1979 Cri.L.J.NOC 41. 
5 2002(3) KLT SN 71. 
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 By virtue of S.116 (3) after the commencement, and before the 

completion, of the inquiry under sub-Section (1), the Magistrate, if he 

considers that immediate measures are necessary for the prevention of a 

breach of the peace or disturbance of the public tranquillity or the 

commission of any offence or for the public safety, may, for reasons to be 

recorded in writing, direct the person in respect of whom the order under 

Section 111 has been made to execute a bond, with or without sureties, for 

keeping the peace or maintaining good behaviour until the conclusion of the 

inquiry, and may detail him in custody until such bond is executed or, in 

default of execution, until the inquiry is concluded: 

 Provided that no person against whom proceedings are not being taken 

under Section 108, Section 109, or Section 110 shall be directed to execute a 

bond for maintaining good behaviour. 

 In Madhu Limaye v. S.D.M. Monghyr6, it has been laid down that the 

inquiry under the Section 117 Cr.P.C (old) corresponding to Section 116 

(new) is to ascertain the truth of the necessary information. Sub-sec. (1) 

contemplates an immediate inquiry into the truth of the information. It is 

pending the completion of the inquiry that an interim bond can be asked for 

if immediate measures are necessary, in default it is necessary to put the 

person in custody. If the Magistrate makes no effort to enquire in to the truth 

of the allegations and adjourn the case say from day to day and yet to ask for 

an interim bond and places him in custody for default it becomes entirely 

one-sided. It would be moving too far away from the guarantee of freedom if 

the view were permitted that without any inquiry into the truth of the 

information sufficient to make out a prima facie case a person is to be put in 

jeopardy of detention. 

      

    

TOPIC 9 

MAINTAINANCE OF WIFE, CHILDREN AND PARENTS 

(Ss.125-128) 

Introduction 

    This provision was added under the amended Code of Criminal Procedure 

1973. 

1. “Suit under the civil law” 

2. “Proceedings under the Cr.P.C- The Cr.P.C tries to give quick relief with least 

expenses to the persons to be maintained. 

 If a person having sufficient means, neglects or refuses to maintain, 

1. His wife who is unable to maintain herself. 

                                                             
6 A.I.R.1971 S.C 2486. 
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 In Smt. Yamuna Anantrao Adhar v. Anantrao Shiva Ram Yadhav7, it was held 

that the term ‘wife’ appearing in Sec.125 (1) of the Code means only a legally 

wedded wife. 

 In Mohd. Ahmed Khan v. Shah Bano Begum8, the court held that a Muslim 

husband having sufficient means must provide maintenance to his divorced wife 

who is unable to maintain herself. 

2. Legitimate or illegitimate child who has attained majority but suffers from 

physical or mental abnormalities. 

 In Muhammed v. Kunhayisha 9 , the court held that major unmarried 

daughter whatever be her religion cannot claim maintenance under Section 125 

unless her inability to maintain herself is attributable to physical or mental 

abnormality or injury.   

 In Jagadheesh Jugtawat v. Manjulatha10, the court held that though S.125 

does not fix liability of parents to maintain children beyond attainment of majority, 

but right of a minor girl for maintenance from parents after attaining majority till 

her marriage is recognized under S.20(3) of Hindu Adoptions and Maintenance Act. 

3. Legitimate or illegitimate minor child unable to maintain oneself. 

4. His father or mother unable to maintain himself or herself. 

 In Balan Nair v. Bhavani Amma Valsalamma & others11, Article 39 of the 

Constitution also can be taken note of which states, inter alia, that the state shall, 

in particular, direct its policy towards securing that the, citizens, men & women 

equality, have right to adequate means to livelihood that children are given 

opportunities and facilities to develop in a healthy manner and conditions of 

freedom and dignity and the childhood and youth are protected against 

exploitation and against moral and material abandonment. 

    A First Class Judicial Magistrate upon proof of such neglect of the above 

person can order a monthly allowance for maintenance at a rate.  The Magistrate 

may order the father of a minor female child to make allowances until she attains 

majority and married. 

  It must be proved that the husband has sufficient means for paying the 

allowances.  If there is no proof of refusal or neglect of maintenance of wife, then 

there can be no allowance of maintenance.  The term “woman” under the 

provision includes both divorced and judicially separated females not yet 

remarried.  The maintenance amount is payable from the date of the order or from 

                                                             
7 1983 Cri.L.J.259F.B. 
8 1985 Cri.L.J 875 S.C. 
9 2003 (3) KLT 106. 
10 2002(5) SCC 422. 
11 AIR 1987Kerala110: 1987Cri.L.J339FB. 
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the date of application of maintenance.  If a person fails to pay the maintenance 

amount as ordered by the Magistrate, then he can be imprisoned under a warrant 

under a term extending up to 1 month. If such person invites his wife to live with 

him and if there are reasonable grounds for her refusal, then order for payment of 

separate maintenance amount may be given by the Magistrate.  

 In Rajadhi v. Ganesan12, the court held that second marriage or husband 

living with another wife failed to prove second marriage and her complaint under 

S.494 IPC dismissed. Wife is entitled to live separately and claim maintenance from 

husband. Even though wife was unable to prove that husband has remarried, yet 

the fact remind that the husband was living with another women. That would 

entitle the wife to live separately and would amount to neglect or refusal by the 

husband to maintain her. Statement of the wife that she is unable to maintain 

herself would be enough and it would be for the husband to prove otherwise.   

 If the wife lives in adultery or wrongfully refuses to live with her husband or 

lives separately by mutual consent, then the maintenance amount may not be 

granted.  Proof of a single act of adultery is not sufficient to disentitle the wife 

from getting her maintenance amount.  

     In Santha v. Narayanan13, the court held that   a single act of unchaste will 

not disentitle the wife from claiming maintenance from her husband. 

 In Mammad Kunhi v. Rukhia14, the court held that apart from showing that 

the husband has sufficient means, it must further be shown that he neglects or 

refuses to maintain his wife. If a person is willing to maintain his wife in accordance 

with his civil obligation, there is neither neglect nor refusal. Where a wife is 

unreasonably refusing to live with her husband who is prepared to provide her 

with a matrimonial home, that is a matter that must go in to reckoning in passing 

an order under S. 125 (1).           

 In Raman Pillai Vasudevan Nair v. Subhadra Amma Nirmala Devi15, the court 

held that marriage of a woman, even if it is accordance with the Hindu rites with a 

man, having a spouse living at the time of the marriage, is a nullity in the eye of 

law. The lady will not get the status of a legally wedded wife and accordingly not 

entitle to the benefit of S. 125 of the code of criminal procedure. 

 However, the marriage must be legitimate and there must be proof of 

relationship of husband and wife. During the maintenance proceedings, if the 

husband contents that his wife was of immoral character or he was prepared to 

live with her, then the Magistrate should conduct an enquiry and cancel the order 

if the husband succeeds. The maintenance of children is a statutory duty of the 

                                                             
12 1999(3) KLT 872. 
13 1999(1) KLT 688. 
14 1978 Cri.L.J.1645, Kerala. 
15 1998 Cri.L.J1274 Kerala High Court. 
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father. If the children are legitimate, even the refusal of the mother to hand over 

the child to the father does not relieve him from getting maintenance. 

 

Procedure for the Proceedings  

    By virtue of S.126 the proceedings may be taken against any person on any 

date where he is living or where he or his wife is residing or where both have 

resided together last. The evidence must be taken in the presence of the 

defendant.  If the Magistrate is satisfied that such person wilfully, avoids the 

summons of the court, then he may proceed exparte. 

 In Seerengan v. Selvi16, the court held that Magistrate is not competent to 

decide on the factum of marriage like a civil court, in a petition under Section 125 

CrPC.   

 In Sajitha v. State of Kerala17, the court held that the decision of the criminal 

court in criminal proceedings will not operate as decisive in any civil proceedings 

between the parties regarding the paternity of the child.  

 In Selvaraj v. Jayakumari18, the court held that in proceedings under S.125, 

the standard of proof for the marriage is not so high as required in other 

proceedings. 

 In Rohtash  Singh v. Ramandr 19 , the court held that the claim for 

maintenance under the first part of S.125 CrPC  is based on the subsistence of 

marriage while claim for maintenance of the divorced wife is based on the 

foundation provided by explanation (b) to sub-section (1) of S.125 CrPC. If the 

divorced wife is unable to maintain herself and if he she has not remarried, she will 

be entitle to maintain the allowance. 

 

Alteration in Maintenance Allowances  

    By virtue S.127 the Magistrate may alter the maintenance allowance on 

proof of change in the circumstances of any person. 

   If the divorced woman has been remarried or has obtained a whole sum 

from her husband, then the maintenance allowances will be cancelled. The 

maintenance amount may also be reduced in proportion to the decrease in the 

income of the maintenance given. Thus the provisions contemplate the existence 

of husband and wife relationship is an essential requirement for an order of 

maintenance. Once such relationship ceases to exist then the maintenance 

allowance is cancelled immediately. The decided cases have the following rules: 

                                                             
16 2003(1) KLT SN 96. 
17 2002(3) KLT 762. 
18 2000(3) KLT 519. 
19 2000(2) KLT SN 4. 
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1. Refusal to stay with her husband, wife is not deprived of her right to 

maintenance. 

2. Mere fact that the husband has contracted a second marriage or has kept a 

mistress is by itself not a valid ground for claiming maintenance. 

3. Justifiable ground for second wife to claim separate residence and maintenance 

under Hindu Woman’s right to Separate Residence and Maintenance Act, 1945. 

4. Husband habitually beating his wife is a good ground for wife to live separately 

and claim maintenance. 

5. If a wife has been ill-treated and there is, ground for believing that if she returns, 

the ill-treatment will continue, then the wife is entitled to live apart from her 

husband. 

 In Chandran v. Prakashan20, Justice M. Sasidharan Nambiar found that 

maintenance allowance agreed and granted in Adalath is liable to be varied, 

modified or cancelled in an application under S. 127 Cr. P.C. 

 

 Persons Entitled to Maintenance 
1. Wife; 

2. A Muta wife; 

3. Adi Dravidar Wife of a Naidu Husband; 

4. Muhammad wife during period of Iddat; 

5. Abandoned wife; 

6. A deaf and dumb child; 

7. Son and daughter unable to maintain; 

8. Both legitimate and illegitimate child unable to maintain oneself and parents 

unable to maintain are now entitled to maintenance. 

 

 Persons not Entitled to Maintenance 
1. Daughter-in-law; 

2. Adopted child; 

3. When father is separate; 

                                                             
20 2005 (3) KLT 810. 
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4. Divorced wife after remarriage.  If she is getting maintenance, it will be cancelled 

from the date of remarriage; 

5. Person taking custody of child. 

 

 

TOPIC 10 

PREVENTIVE ACTION BY THE POLICE 
(S. 149-153) 

 

    Chapter IX of Cr.P.C deals with the preventive action by the police i.e. police 

has the duty to prevent the commission of the crimes.  Police has the duty to 

maintain law and order in the state.  The following are the preventive measures to 

be taken by the police. 

1. By virtue of S. 149, it shall be the duty of every police officer to prevent the 

commission of any cognisable offence. 

2. By virtue of S. 150, it shall be the duty of every police officer to communicate 

any information, relating to the commission of any cognisable offence to the 

higher officer.   

3. By virtue of S.151, it shall be the duty of every police officer to effect any arrest 

without warrant to prevent the commission of that crime.  There must be an 

immediate necessity for the arrest.  He must not detain such arrested person more 

than 24 hours.  

4. His power will include any action to prevent the destruction of any public 

property or any traffic sign. 

5. The police officer has the power to seize any weights and measures or any 

instrument for weighing which are false. No warrant is necessary.  The facts of the 

seizure must be communicated to the Magistrate having jurisdiction to try the 

case.  In addition to the above measures, the police can take steps for keeping 

security and good behaviour for keeping the law and order in the state. 

 

 

TOPIC 11 

INVESTIGATION, INQUIRY AND TRIAL 
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Investigation  

 Conducted by a police officer or any other person authorized other than a 

Magistrate. The Code does not confer the power to investigate on every police 

officer. According to S.156, only an officer in charge of police station (S.H.O) is 

empowered to investigate. It includes all the procedures under the Code for the 

collection of evidence.21 It consists of,  

1. Proceedings of the place of offence; 

2. Ascertainment of the facts and circumstances of the cases; 

3. Discovery of evidence relating to the commission of the offence, which includes 

examination of persons and reducing their statement into writing, search and 

seizure; 

4. Discovery and Arrest of suspected person; 

5. Forming an opinion that there is a fit case, if so take steps for filing a charge 

sheet S.173.  

 In Suresh Chand Jain v. State of M.P22, the court held that even if a 

Magistrate does not say in so many words while directing investigation under S.156 

(3) of the code that an F.I.R should be registered, it is the duty of the officer in 

charge of the police station to register the F.I.R regarding the cognisable offence 

disclosed by the complaint because that police officer could take further steps 

contemplated in chapter 12 of the Code only there after. 

 In CBI v. Thomas23, the investigating officer under Section 173 can exercise 

the power conferred up on the Magistrate under Section 156(3) even after 

submission of report. However, Magistrate cannot order fresh investigation but 

further investigation. 

 In Krishnan v. State of Kerala 24, the court held that even though Magistrate 

has no power to direct police to stop the investigation or to conduct parallel 

inquiry under S.200 after forwarding the complaint under S.156(3), when police 

officer takes a decision to close the investigation the Magistrate can take 

cognisance and proceed to conduct the inquiry under S.200.  

 In Satheesh v. Enquiry Commissioner and  Special Judge25, the court held that 

normally an order of the criminal court under S.156 (3) directing the police to 

conduct investigation need not discuss the merits or demerits of the  case, though 

it is necessary to satisfy itself before issuing such an order that the allegations 

constitute an offence. 

                                                             
21 Narayana Swami vs. State of Karnataka. 
22 2001(1) KLT 623. 
23 2001 (2) KLT 349 . 
24 29.2002(1) KLT 447. 
25 2003 (3) KLT 480. 
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Inquiry 

 Conducted by a Magistrate or court, is not a trial. 

 

Trial 

 It is the judicial process according to law by which the guilt or innocence of 

accused is determined. Where a Magistrate or court conducts an inquiry for 

deciding as to guilt or innocence of any person accused of any offence, such an 

inquiry is a trial. 

 

 Inquiry and Investigation 

 Inquiry has been defined in S.2 (g) of the Code.  It is as follows.  Inquiry 

means every inquiry other than a trial conducted under this code by a Magistrate 

or court.  Investigation has been defined in Section 2(h), which is as follows.  

 Investigations include all the proceedings under this code for the collection 

of evidence conducted by a police officer or any person (other than a Magistrate) 

who is authorized by a Magistrate in his behalf. 

    There are three stages of a criminal case, inquiry, investigation and trial 

(I.I.T).  The first stage investigation is reached when a police officer either by 

himself or under orders of a Magistrate investigates into a case. 

 When the information of a cognisable offence is received or it is suspected, 

the appropriate police officer has the authority to take up the investigation of the 

same.  When the information relates to a non-cognisable offence the police officer 

will not investigate it without the order of a competent Magistrate. 

 The steps on the part of the police officer conducting investigation are 

ascertainment of the facts and circumstances of the case, discovery and arrest of 

the suspected offenders, collection of evidence and examination of various 

persons and formation of opinion as to whether there is a case to bring the 

accused before the Magistrate before trial.   

 If he finds that no offence has been committed he reports the facts to a 

Magistrate who drops the proceedings and the case comes to an end.  If he is of 

the opinion that an offence has been committed, he takes the necessary steps for 

the trial of the accused by filing a charge sheet before the Magistrate under S.173 

of the code. 
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     In State of Kerala v. Sudheer26, the court held that special judge can direct 

further investigation by the same agency in the corruption cases for ends of justice 

even though it cannot direct investigation by a particular officer. This is the power 

vested with Magistrate under S.173 (8) of CrPC.   

 In Antony Scaria v. State of Kerala27, the court held that further investigation 

of the crime can be conducted only by the agency which originally investigated the 

case. CBCID is not an agency different from the local police and hence can conduct 

further investigation of the crime which had originally being investigated by the 

local police.  

 In State of Kerala v. Chacko28 , the court held that the investigation 

conducted by the crime branch cannot be termed as further investigation. The 

crime branch of state police cannot be treated as a separate agency. It is part and 

parcel of the police establishment of the state. 

    Thus begins the second stage of the case, which is either inquiry or trial.  It 

includes everything done by a Magistrate.  The Magistrate may deal with the case 

himself and either convict the accused or discharge or acquit him.  In cases of 

serious offences, the trial is before the Sessions Court, which may either discharge 

the accused or convict or acquit him. 

 

Distinction between Investigation and Inquiry 

1. An investigation is made by a police officer or by some person authorized by a 

Magistrate but is never made by a Magistrate or a court. 

2. The object of an investigation is to collect evidence for the prosecution of the 

case while the object of an inquiry is to determine the truth or falsity of certain 

facts with the view to taking further action thereon. 

3. Investigation is the first stage of the case and usually precedes inquiry by a 

Magistrate. 

 

 

TOPIC 12 

COMMENCEMENT OF INVESTIGATION 

(Ss. 154-176) 

 

                                                             
26 2003(1) KLT 840. 
27 22.2001(2) KLT 93. 
28 24. 2000(3) KLT SN 41. 
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1. On information from any person regarding any cognisance of offence. 

2. On any suspicious ground regarding any cognisance of offence. 

3. On receiving any order to investigate from a Judicial Magistrate. 

    In non-cognisable offence if the Magistrate orders, police have all powers 

except arrest without warrant. Only an officer in charge of a police station can 

investigate.  An officer in the higher rank can also investigate.  Such officer may 

depute subordinates as prescribed by the State Govt. 

 

 Duty to Inform and Assist the Police 

    Every person should report to the authorities any information as to the 

commission of any offence.  But this duty is generally limited to offences given in 

S.39. Intentional omission to give such information renders person liable to 

punishment under Ss.176 and 202 of the Penal Code.  S.40 impose duty upon 

village officers and village residents to give information regarding unnatural 

deaths, presence of any notorious receiver or vendor of stolen goods, presence of 

thugs, escaped convicts, proclaimed offenders etc. 

 

    S.37 makes it obligatory to give reasonable assistance to police for: 

a. Preventing the escape of the person to be arrested; 

b. Suppressing breach of peace; 

c. Prevention of any injury to any railway, canal, telegraph, or public property. 

 

 FIRST INFORMATION REPORT (FIR) 

 

Definition of FIR 

 

 The  phrase”First Information” has not been used in the Cr.PC 1973;  but by 

practice, it has come to mean the information given by any person to the police 

under Section 154 CrPC . FIR is the report prepared by the officer in charge of the 

police station, on the basis of such information. 

 

Sec 154 Cr PC reads: 
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(1) Every information relating to the commission of a cognizable offence, if 
given orally to an officer in charge of a police station, shall be reduced to writing by 
him or under his direction, and be read over to the informant and every such 
information whether given in writing or reduced to writing, shall be signed by the 
person giving it, and the substance thereof shall be entered in a book to be kept by 
such officer in such form as the State Government may prescribe in this behalf. 
(2) A copy of the information as recorded above shall be given forthwith, free of 
cost to the informant. 
(3) Any person aggrieved by a refusal on the part of the officer in charge of a 
police station to record the information, ,may send the substance of such 
information, in writing and by post, to the Superintendent of Police concerned 
who, if satisfied, that such information discloses the commission of a cognizable 
offence, shall either investigate the case himself or direct an investigation to be 
made by any police officer subordinate to him, in the manner provided by this 
code, and such officer shall have all the powers of an officer in charge of the police 
station in relation to that offence(see also, State of Haryana v/s Bhajan Lal, AIR 
1992 SC 604).On receipt of such information the officer in charge of a police 
station is legally required to draw up a regular FIR in the form prescribed in KPF No 
25 (see Rule 304(2), PSO vol II) 
 

 ESSENTIALS /INGREDIENTS  OF  FIR 

 

1) It must be first in point of time. 
2) It must be a responsible information; not vague. 
3) It must relate to the commission of cognizable offence. 
4) It must be given to an officer in charge of a police station. 
5) It must be reduced to writing, if given orally. 
6) It should be signed by the informant(Refusal to sign the report is punishable 
u/s 180 IPC) 
7) It should be read over to the informant. 
8) The gist of the information should be entered in the station GD. 
9) The copy should be given forthwith free of cost to the informant. 
10) The original FIR shall be sent to the Magistrate having jurisdiction. 
 

FIR AND COMPLAINT :  DIFFERENCES 

 

The criminal law can be set into motion by two ways:  

1. By filing a complaint before the Magistrate (under Section 190 Cr.P.C)., and  
2.  By giving information to the police (under Section 154 Cr.PC )thus Complaint 
and FIR sets the Criminal Law in motion. But there are some differences between 
the two:  
Complaint is before the Magistrate; FIR is before the Police. Information can be 
given to the police by any person, but in the case of certain offences, a complaint 
can be made only by certain persons (see Sec.195 to 199 Cr.PC).  
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FIR empowers the police to start investigation in case of any cognizable offence, 

but a Magistrate can take cognizance only on the complaint and not on FIR 

(Sec.190 Cr.PC) 

 

    IMPORTANCE OF FIR 

 

 

 Great importance is attached to the FIR by the courts for the following 

reasons: 

1. It is usually the information given immediately after the occurrence when 
memory is fresh with no scope for fabrication on the part of the person giving it. 
2. There is also no chance for interested persons to interfere in the matter and 
fabricate or concoct any stories. 
3. It is the first record of the case made immediately after the occurrence and 
before the investigation starts. 
4. It indicates the version of the given case at the very outset, the facts of the case 
recalled immediately after the occurrence and the material  on which the 
investigation originally started.  Chances of making mistakes are less. 
 

  EVIDENTIARY VALUE OF FIR 

 

 The FIR is filed by the informant while giving evidence.  But it is not a 

substantive evidence like dying declaration, judicial confession etc.  However, it 

can be  used to corroborate  the testimony of the person who had given ( it u/s 157 

Indian Evidence Act).  The defence could also use it to contradict or impeach 

him(u/s 155 IEA.)(see alos, Parameswaran V. Kerala, 2004(2)KLT SN 124). 

 

 

 

 HOW TO RECORD FIR? 

 

o If the information is given orally, it should be recorded in plain and simple 
languague as nearly as possible in the informant’s own words. Technical or legal 
expressions, highflown languague or lengthy sentences should not be used.  No 
oath should be administered to the informant but the statement should be read 
over to him and he should sign it or affix his thumb impression to it.  The report 
should show that this has been done. 
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 If it is received in writing, it need only be attached to that copy of the FIR 
form which is to be sent to the court. 

 The practice of sending away a complainant who wishes to make an oral 
report, to go and bring a written one should be strongly discouraged.  The officer in 
charge must be made to fulfil his responsibility in this regard.  Another common 
practice  of HCs or ASI s temporarily  in charge, deferring the registration of the FIR 
till the return of the senior most officer to the station should also be watched for 
and discouraged. 

 Various columns of the FIR form should be filled in and signed by the officer 
in charge.  The narrative statement should be signed by the informant first and 
then by the officer recording it. 

 Each report should bear a consecutive number in the order of its arrival at 
the police station.  The report first received at the police station no matter when 
the crime occurred, after midnight on the morning of the first day of the year shall 
be numbered I. A reference to such a report should always be made in the station 
GD.   

 FIR should be promptly recorded as any delay leads to suspicion and vitiates 
the FIR.  Note the time at which recording of FIR is done.  If there is any delay in 
recording FIR, it should be explained. 

 The promptness with which the FIR is lodged justifies the inference that the 
report is not a concocted story(1946 Cr LJ 526)  Delay is viewed with suspicion 
unless the explanation is plausible.  The following are the usual reasons for delayed 
information: 

 Physical:  The informer may be sick or old or cripple or might be suffering 
from defective eye sight. 
1. Geographical:  The distance might be long, the roads may be bad and rocky 
through forests, unavoidable rivers etc. 
2. Seasonal- There might be heavy rains or storm etc. 
3. Psychological: People may be ignorant about the need to report the matter 
to the police. 
4. Circumstantial:  Sometimes the offence might not have been noticed for  
several days and even if noticed people might not show any interest in the offence. 
 

 Accuracy is the watchword. FIR is not an encyclopaedia and hence it need 
not be detailed; but necessary particulars shall not be omitted. 
 

 Time of occurrence should be noted.  If the villagers do not have clocks or 
watches, by tactful questioning the actual time may be arrived at.  For example, 
the cock-crow hour, the position of the sun or the time when some important train 
passed that way etc. 

 Modus operandi should be elicited and mentioned in the FIR. 

 Neither minimize nor exaggerate the facts of the occurrence.  Be factful and 
truthful in recording them.  Preparation of incorrect record is punishable u/s 218 
IPC. 

 Do not interpolate or insert anything such as time, date etc, after the FIR has 
been written.  A first information report is a most important document and often 
forms the basis of the case for the prosecution.  Care should, therefore be taken to 
avoid all additions, alterations etc.  If unavoidable, they must always be initialed 
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and dated.  Such corrections, if any, must be made before the FIR has been signed 
by the informant. 

 Avoid scoring out what has been written in the FIR.  In unavoidable 
circumstances a line should be drawn across the words to be scored out still 
keeping it legible and the officer recording the FIR should initial it there. 
 

 The writing, size of letters, paragraphing etc, should be uniform throughout. 

 Note the injuries found on the person of informant or witnesses and 
mention the same in FIR. 

 Value of property should be mentioned correctly as per claim of the 
informant as stolen or destroyed.  Do not lessen the value.  The special identifying 
marks, if any, on any item or items of stolen property, together with  their detailed 
description ,value, etc should be clearly noted.  The complainant should be asked 
to furnish a full list of the stolen property.  If he is unable to do so, the reason 
should be recorded. 

 By tactful questioning, the identity of the accused, the type of weapon used, 
if any, languague spoken etc should be elicited and mentioned in the FIR.  The 
circumstances of identification must be clearly brought out.  eg the condition of 
the light, the line of visibility and the distance from which identification was made.  
The names of the suspects, if any or any accused recognized during the occurrence 
should be specified.  If a particular person  be suspected, the facts on which the 
suspicion is based should be clearly set down.  The informant should be required to 
distinguish between what he professes to know personally and what he heard. 

 The names of the eye witnesses and those to whom the complainant or 
informant reported the names of the accused immediately after the occurrence 
should be obtained and recorded for purposes of corroboration.  If no information 
is available in the FIR on those points, the defence may characterize any 
subsequent information on the point as fabrication of afterthought. 
 

 

 The informant need not have direct personal knowledge of the incident 
reported by him. When hearsay information definitely reveals the commission of a 
cognizable offence, the officer in charge should record it at once and not wait for 
the statement of the aggrieved person or an eye witness.  Whether the informant 
has personal knowledge of the occurrence or only hearsay information about it 
should be clearly indicated when recording the report. 
 

 No FIR should be started on the basis of a vague rumour which should 
rightly be recorded in the GD.  Subsequent credible information may be treated as 
the FIR.  There is however nothing to prevent the police from following up  a 
rumour, particularly if it relates to any serious crime or situation.(sec 23 of the 
police Act; State v/s Jaipal, AIR 2004 SC 2684). 

 Sec 154 CrPc requires the informant to affix his signature or thumb 
impression on the first information given by him.  If therefore in the opinion of an 
officer receiving the telegram or telephone message reporting the occurrence of a 
cognizable offence, the circumstances justify immediate action, he should himself 
lodge an FIR on the basis of the telegram or telephone message.  The person 
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making the telephone call should be asked to confirm it in person or writing.  In 
any case a GD entry is necessary. 
 

 A police officer should not defer drawing up the FIR until he has verified the 
truth of the complaint.  If a person deliberately gives false information in regard to 
a cognizable oggence, the informant is liable for prosecution under sec 182 or 211 
IPC.   But that  is no justification for not recording the FIR. 

 A police officer has power to refuse investigation in a cognizable case(Sec 
157 (1) (b) CrPC) .but he has no power to refuse the registration of a cognizable 
crime under sec 154 CrPC.(Ramesh Kumari v/s State,2006(2) KLT 404(SC)) 

 If the accused himself gives information of the offence, the officer in charge 
must record it.  Any confession which may form part of such an FIR will not be 
admissible in evidence (section 25 of IEA) but those facts which show the motive, 
preparation or oppourtunity for the crime or give information leading to the 
discovery of a fact, can certainly be proved on behalf of the prosecution(sec 7,8 
and 27 of the IEA). 

 When a magistrate directs the police to investigate a complaint or a 
cognizable case filed before him and in regard to which no previous information 
has been given to the police, the written information sent by the Magistrate should 
be treated as the basis of the FIR. 
 

 Suo-motto registration of FIR u/s 157 Cr.P.C:  

 

Following are some of the instances in which police officers have to prepare FIRs 

on their own initiative and have to play the part of the complainant.  

1. When they receive secret, anonymous, telegraphic and telephonic 
information about the commission of a cognizable offence.  
2. When they get some direct knowledge about the commission of a 
cognizable offence.  
3. When an occurrence of cognizable offence is exclusively detected by them.  
4. When a cognizable offence is committed in their very presence.  
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