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                               LEGALFOXES CERTIFICATE COURSE  

                                     AN INTRODUCTION TO CRPC 

 

 

OF PERSON (S. 41-60) 

 

Arrest involves the curtailment of the liberty of a person for legal purposes. In 

other words, taking into custody of a person for an offence is called Arrest.  The 

purpose of arrest may be either:  

(i) To ensure the presence of the accused in a court of law to answer a criminal 

charge levelled against him  

(ii) To prevent him from continuing his unlawful acts in special cases.  

Apart from the above, if the accused is a dangerous and violent person, the arrest 

will have beneficial effect on the morale of the society. Arrest of person in time will 

boost the image of the prosecution agencies and is considered as an essential step 

in investigation.  

As arrest involves depriving of freedom of an individual, it must be exercised with 

utmost care and caution  

LEGAL PROVISIONS RELATING TO ARREST  

 

Arrest of a person may be 

 (a with Warrant  

(b) without a Warrant  

The following persons are competent to arrest: 

 

1. Any Police Officer  

♦ without a Warrant (under Cr. P.C. Sections 41,123(6) and Sec. 151) 

♦ With a warrant (u/s 72 to 74 Cr. P.C.) 

♦ With the written order of an Officer in charge of a police station (u/s 55 and 157 

Cr.P.C).  

♦ With Order of Magistrate (u/s 44 Cr.P.C.) 

♦ In Non-cognizable offence (u/s 42 Cr.P.C).  

2. A superior Police Officer (u/s 36 Cr.P.C).  
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3. An Officer In charge of Police Station (u/s 41 (2),129(2) and Sec. 157 Cr.P.C).  

4. A Magistrate (u/s 44 Cr.P.C).  

5. A Military Officer (u/s 130 and 131 Cr. P.C).  

6. A Private person  

♦ Without a warrant (u/s 43 Cr.P.C).  

♦ With Warrant (u/s 72 & 73 Cr. P.C).  

♦ With Order of a Police Officer (u/s 37 Cr.P.C).  

♦ With Order of Magistrate (u/s 37 & 44 Cr.P.C).  

Arrest without warrant by any Police Officer: - (Section 41, CrPC) A Police Officer 

is empowered to arrest a person without a warrant:  

(a) Who has been concerned in any Cognizable offence; or against whom, a 

reasonable complaint has been made, or, a credible information has been received 

that such person in involved in some criminal offence or a reasonable suspicion 

exists having connection with some criminal offence.  

(b) if the person has in his possession any implement of house breaking without 

lawful excuse;  

(c) if such person has been proclaimed as an offender under this Code or by the 

State Government;  

(d) if such person is found in possession of stolen property; S 

(e) if such person obstructs a police officer while in the execution of his duty or if 

such person escapes or attempts to escape from lawful custody;  

(f) If such person is reasonably suspected of having deserted from any of the 

Armed Forces of the Union;  

(g) Who has been concerned, or against whom a reasonable complaint has been 

made or credible information has been received or a reasonable suspicion exists 

of his having been concerned in any act committed at any place out of India, which 

if committed in India would have been punishable as an offence, and for which he 

is, under any law relating to extradition or otherwise, liable to be apprehended or 

detained in custody in India;  

(h) If such person being released convict, commits a breach of any rule made 

under S/356 (5) Cr.P.C. S/ 356 (5) Cr.P.C. deals with the order for notifying address 

of previously convicted offender (notification of residence or change of or absence 

from residence of released convicts).  
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(i) For whose arrest any requisition, whether written or oral has been received 

from another police Officer. Sub-section 2 of Sec. 41 Cr.P.C. also empowers the 

police officer to arrest any persons who come under Sec. 109 Cr.P.C. (security for 

good behaviour from suspected person) and under Sec. 110 Cr.P.C. (Security for 

good behaviour from habitual offenders).  

 

Sec. 42 empowers a police officer to arrest any person who refuses to give name 

and residence. But this power can be exercised only on a person who commits a 

non-cognizable offence in the presence of the police officer or who is accused of 

committing such offence before such officer.  

Sec.55 empowers a police officer in charge of Police Station to depute another 

Police Officer in writing to arrest any person who may lawfully be arrested without 

a warrant.  

The power empowered under Secs. 41, 42 & 55 of Cr.P.C to a Police Officer to 
arrest a person is not exhaustive. There are various other Acts which also confer 
such powers on police officers viz., Arms Act, Explosive Act, TADA, MISA etc.,  
If the Police Officer makes a wrong arrest by mistake in good faith, he is protected 
under the Act.  
Sec. 57 of the Code gives mandatory direction that the Police Officer must produce 
the arrested person before a Magistrate within 24 hours of his arrest.  A Police 
Officer should be in the uniform to reveal the identity of his official authority 
except in emergency cases where he can effect arrest without being in uniform. 
But police officer has on obligation to make it clear to the person whom they 
intend to arrest that they are officers of law. (Emperor Vs. Abdul Hamin, 43, 
Cr.L.J., 338).  
Arrest by a Private Person: - 

Sec. 43 Cr.P.C. empowers any private person to arrest any person who commits a 

non-bailable and cognizable offence.  

The Object of this section is to make every citizen of the country to be responsible 

person to prevail upon peace in the country.  

Apart from above section 37 of Cr.P.C. casts a duty upon every person to assist a 

Magistrate or a police officer in taking or preventing the escape of any other 

person who is authorised to be arrested by a Magistrate or a police officer, in the 

prevention or suppression of a breach of peace or in the prevention of any injury 

attempted to be committed to any Railway, Canal, Telegraph or public property.  

Arrest by Magistrate: - 

Sec. 44 Cr.P.C. empowers a Magistrate to arrest a person when any offence is 

committed in his presence. The Magistrate may be an Executive or Judicial 

Magistrate. But if the offence is committed within his local jurisdiction, he has 

power to arrest the offender either himself or may order any person to arrest the 

offender.  
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Arrest by Officers of the Armed forces 

Sec.130 and 131 of the Cr.P.C. empowers an Officer of the Armed forces to arrest 

and confine such persons of an unlawful assembly in order to disperse the 

Assembly or to have them punished according to Law.  

This power is exercised only when the assembly cannot be otherwise dispersed 

and endangering public security and only with the order of the Executive 

Magistrate. (sec 130 Cr.P.C.).  

However, if the Executive Magistrate cannot be communicated with any 

Commissioned or the Gazetted officer may disperse such assembly and may arrest 

and confine any persons forming part of it but while he is acting under this section 

if it becomes practicable for him to communicate with an Executive Magistrate, he 

shall do so and shall or shall not continue such action according to the instructions 

of the magistrate(sec 131 Cr.P.C.).  

RESTRICTION ON THE POWER OF ARREST: -  

 

(a) Police has no power of arrest without warrant in a non-cognizable offence.  

 (b)Illegal arrest is punishable under Sec. 220 I.P.C.  

(c) Magistrates are entitled to get information when police arrests anybody 

without warrant as detailed below: -  

i. Under Sec. 58 Cr.P.C. Police is bound to report apprehension to Magistrate.  

ii. Under Sec. 59 Cr.P.C. police cannot discharge any arrested person except on his 

own bond, or on bail or under the special order of a Magistrate.  

iii. Arrest during investigation is also made under the watchful eyes of the 

Magistrate and Secs. 157, 167, 169, 170 and 173 of Cr. P.C. are relevant in this 

connection.  

iv Under Sec. 44 of the Police Act, the Magistrates have  

access to the General Diary. It records the details about arrest of a man when he is 

taken into custody.  

(d) The superior police officers are also empowered by law to know the position of 

a cognizable case under investigation. Sec. 158 and 173 (2) Cr.p.C. have provided 

for submission of reports contemplated in Secs. 157 and 173(1) Cr.P.C. through 

difference stages.  

  



                                                         MODULE 2                         

In Prem Shankar Shukla Vs. Delhi Administration, AIR 1980 SC 1535, certain 

conditions in which handcuffs to be used was laid down by the Supreme Court 

which is as under: -  

 

1. Every male person falling within the following category can be handcuffed viz.,  

a. Persons accused of a non-bailable offence punishable with any sentence 
exceeding in severity a term of 3 years imprisonment.  
b. Persons accused of an offence punishable under Sec. 148 or 226 of I.P.C.  
c. Persons accused of, and previously convicted of, such an offence as to bring the 
case under Sec. 75 I.P.C.  
d. Desperate characters.  
e. Persons who are violent, disorderly or obstructive or acting in a manner 
calculated to provoke popular demonstration.  
f. Persons who are likely to attempt to escape or to commit suicide or to be the 
object of an attempt at rescue. This rule shall apply whether the prisoners are 
escorted by road or in a vehicle.  
2. Better class under-trial prisoners must only be handcuffed when this is 

necessary for safe custody.  

3. The actual practice of arresting prisoners/persons by handcuffing as a matter of 

routine is to be strictly stopped forthwith.  

4. Handcuffs should not be used in routine. They are to be used only where the 

person is desperate, rowdy or is involved in non-bailable offence.  

There should ordinarily be no occasion to handcuff persons occupying a good social 

position in public life or professionals, the jurists, advocates, doctors, writers, 

educationists and well-known journalists and this list is only illustrative and not 

exhaustive.  

5. The duty officers of the Police Station must also ensure that an accused when 

brought at the police station or dispatched, the facts whether he was handcuffed 

or otherwise should be clearly mentioned along with reasons for handcuffing in the 

relevant Daily Dairy Report. The SHO of the police station and ACP of the Sub-

Division will occasionally check up the relevant daily dairy to see that these 

instructions are complied with by the police station staff.  

  

In D.K.Basu Vs. State of West Bengal, AIR 1997 SC 610: -  

Following guidelines has been laid down by Supreme Court for police officers to be 

observed during arrest: 

1. The Police personnel carrying out the arrest and handling the interrogation of 

the arrestee should bear accurate, visible and clear identification and name tags 
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with their designations. The particulars of all such police personnel who handle 

interrogation of the arrestee must be recorded in a register.  

2. That the Police officer carrying out the arrest of the arrestee shall prepare a 

Memo of Arrest at the time of arrest and such memo shall be attested by at least 

one witness, who may be either a member of the family of the arrestee or a 

respectable person of the locality from where the arrest is made. It shall also be 

counter signed by the arrestee and shall contain the time and date of arrest.  

3. A person who has been arrested or detailed and is being held in custody in a 

police station or interrogation centre or other lock-up, shall be entitled to have one 

friend or relative or other person known to him or having interest in his welfare 

being informed as soon as practicable, that he has been arrested and is being 

detained at the particular place, unless the attesting witness of the memo of arrest 

is himself is such a friend or a relative of the arrestee.  

4. The time, place of arrest and venue of custody of an arrestee must be notified by 

the police where the next friend or relative of arrestee lives outside the district or 

town through the Legal Aid Organization in the District and the police station of the 

are concerned telegraphically with a period of 8 to 12 hours after the arrest.  

5. The person arrested must be made aware of this right to have someone 

informed of his arrest or attention as soon as he is put under arrest or is detained.  

6. An entry must be made in the Diary at the place of detention regarding the 

arrest of the person which shall also disclose the name of the next friend of the 

person who has been informed of the arrest and the names and particulars of the 

police officials in whose custody the arrestee is.  

7. The arrestee should, where he so requests, be also examined at the time of his 

arrest and major and minor injuries, if any present on hi/her body must be 

recorded at that time. The "Inspection Memo” must be signed both by the arrestee 

and the police officer effective the arrest and its copy provided to the arrestee.  

8. The arrestee should be subjected to medical examination by a trained doctor 

every 48 hours of his detention in custody by a doctor on the panel of approved 

doctors appointed by Director, Health Services of the concerned State or Union 

Territory.  

Director, Health Services should prepare such a penal for all Taluks and Districts as 

well.  

9. Copies of all the documents including the memo of the arrest referred to above 

should be sent to the Magistrate for his record.  

10. The arrestee may be permitted to meet his Lawyer during interrogation, 

though not throughout the interrogation.  
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11. A police control room should be provided at all District and State Headquarters 

where information regarding the arrest and the place of custody of the arrestee 

shall be communicated by officer causing the arrest, within 12 hours of effecting 

the arrest and at the police control room, it should be displayed on a conspicuous 

notice board.  

12. Failure to comply with the requirements herein above mentioned shall part 

from rendering the concerned official liable for departmental action, also render 

him liable to be punished for contempt of court and the proceedings for contempt 

of court may be instituted in any High Court of the country, having territorial 

jurisdiction over the matter.  

These requirements are in addition to the Constitutional and Statutory safeguards 

and do not detract from various other directions given by the courts from time to 

time in connection with safeguarding all the rights and dignity of the arrestee.  

 

 CONSTITUTIONAL RIGHTS AND REMEDIES AGAINST ARREST  

 

Article 21 and 22 of the Indian Constitution deals with the rights and remedies 

against arrest. Article 21 guarantees every citizen freedom of life, liberty and 

property and lays down “No person shall be deprived of his life, liberty or 

property without due process of the law”.  

 

In Hussainara Khatoon vs Home Secretary,State of Bihar (1980), the Supreme Court 

held that the procedure prescribed by the law should not deprive a person of his 

liberty and acquitted the accused who was in judicial custody for a long period for 

a smaller offence and the punishment for this offence would have been 2 yrs if 

proved , but trial delayed for 4 yrs.  

In Rudul Shah’s case , the supreme court ordered to release him immediately and 

also ordered the State Government to pay Rs. 30,000 for illegal arrest by the police 

.  

Article 22 deals with the protection against arrest and detention also it provides 

the following rights to the person arrested:  

1 Right to be informed the ground of arrest  

2 Right to consult and to be defended by a legal practitioner of his choice  

3 Right to produce before a Magistrate within 24 hrs of his arrest  

4 Not to be detained beyond 24 hrs without a Magistrate’s authority  
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Sections 49, 57, 59 and 436 of Cr.P.C corresponds with the above rights  

 

 

WRIT OF HABEAS CORPUS 

Articles 32 and 226 of the Indian Constitution confers power on the Supreme court 

and the High Court respectively to issue the writ of Habeas Corpus calling upon any 

detaining authority to produce before the court any person detained so that he 

may be dealt with according to the process of law.  

Habeas Corpus is writ directing to produce the body of that person against any 

illegal detention, restraint or confinement .  

Any person arrested or detained or kept under unauthorized detention or his 

friend or his relative can approach the High Court or Supreme Court requesting to 

issue the writ of Habeas Corpus.  

 

 

Refusal of Writ:-  

 

1 If the person is arrested and detained according to the law  

2 If the person so detained is released from the detention  

3 If the person is arrested or detained under any preventive detention Acts  

4 Any person who for the time being is an alien enemy  

 

In Bhim Singh Vs State of J&K(1985)(SC), in a Habeas Corpus writ, the SC ordered 

the police to release the MLA Bhimsingh who was detained by the police without 

any valid reason and also directed the State to pay Rs.50,000 as damages for the 

violation of his constitutional right.  

In Bhavsagar vs State of A.P.(1993) the High Court of A.P. ordered the release of 

Bhavsagar from police custody and also ordered the State Government to pay 

Rs,20,000 compensation for wrongfully arresting Mr. Bhavsagar.  
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TOPIC 6 

PROCLAMATION AND ATTACHMENT  

(Ss.82-86) 
 Ss.82-86 of the Cr.P.C deal with the procedure for the proclamation and 

attachment of property. When a court issues a warrant for the appearance of a 

person and if that person is not appearing, the next stage is to make a 

proclamation. The court, issuing a warrant will make a proclamation directing the 

person to appear before the court, within 30 days from the date of proclamation. 

The proclamation must be in writing and must be published.  Such publication may 

be made in any one of the following methods: 

1. It should be publicly read in a place where such person ordinarily resides; 

2. By affixing the proclamation in the house of the person; 

3. A copy of the proclamation must be affixed in the court house; 

4. If necessary, a copy will be published in a daily newspaper having circulation in 

the area where the person ordinarily resides. 

Attachment  
 By virtue of S.83, in spite of the proclamation, if the person named is not 

appearing, the court will order the attachment of the property (movable and 

immovable) belonging to such a person. In the case of livestock and perishables, it 

will be sold and the proceeds must be deposited in the court. 

Whether Attachment can be Made Along with the Proclamation? 

 Proviso to S.83 provides that if the court is satisfied that the proclaimed 

person is about to dispose of the property or is attempting to remove the property 

outside the legal jurisdiction of the court, then the court can issue an order of 

attachment along with the proclamation. 

Claim of an Innocent Party  
    By virtue of S.84 if any claim or objection is made to the attachment, such 

claim must be made within 6 months from the date of attachment.  The court will 

inquire the veracity of the claim.  If the claimant dies, his legal representatives are 

entitled to continue the action.  If the claim is disallowed, he can file a separate 

suit. Such suit must be filed within 1 year from the date of rejection of the claim. 

Release, Sale and Restoration of the Property 
    If the proclaimed offender appeared within the time specified, the attached 

property must be released. If he does not appear, the attached property will be 

vested with the State Government and it cannot be sold within 6 months.  This is 

intended for permitting any claim from third parties. If such proclaimed person 

appears or is brought, and convinced the court that he had no notice about the 

proclamation or the attachment, the court shall release all the properties and sale 

proceeds, if any, deducting the expenses for attachment.  He must satisfy the court 
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that he did not abscond or conceal himself, for avoiding the execution of warrant 

and he had no notice about the proclamation. 

TOPIC 7 

SEARCH AND SEIZURE 

(Ss.93-98) 

 The word ‘Search’ generally means looking for a thing and ‘Seizure’ means 

taking possession of the thing physically for which search is made. For the purpose 

of investigation, search means the examination of a man’s person or/and the 

premises to discover evidence and material objects to connect the accused with 

the offence he has committed.   A successful search not only will deprive the 

offender of the enjoyment of the property but also fix him with the crime which he 

committed.   The power of search is one of the most important powers conferred 

on an IO or an officer in-charge of a Police Station by law. This power is even 

greater than the power of arrest, as arrest can be made even by a private person if 

a cognizable and non-bailable offence is committed in his presence but a private 

person has no power of search.  

In M.P.Sharma Vs. Satish Chandra (AIR 1954 SC 300) the Supreme Court observed:-  

“The search by itself is not a restriction on the right to hold and enjoy property. No 

doubt the seizure and carrying away is a restriction of the possession and 

enjoyment of the property seized. This, however, is only temporary and for the 

limited purpose of investigation.  The damage, if any, caused by such temporary 

interference; if found to be in excess of legal authority, is a matter of redress in 

other proceedings.”  

 

Legal provisions relating search and seizure  

 

Search without warrant 

1. place entered by person sought to be arrested (Sec.47 Cr.PC ).  
2. the person of arrested individual(Sec. 51 Cr.PC).  
     3. premises within the limits of the SHO in emergent cases(Sec.165 Cr.PC )    

4. premises beyond the limits of the SHO in emergent cases (Sec. 166 Cr.PC) .  

 

Search with warrant 

 

1.  for documents (Sec. 93 Cr.PC)   
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2.  for:- Stolen property,Counterfeit currency ,Forged documents,False seals 

Obscene objects( Sec. 94 Cr.PC ) 

3.  for forfeited documents u/s 124-A,153-A, 153-B, 292 and 293 IPC .( Sec 95 

Cr.PC) 

4.  for a person wrongfully confined(Sec. 97 Cr.PC).  

 

Power of Police Officer to seize certain property Sec. 102 Cr.PC  

  

Any Police Officer may seize any property which may be alleged or suspected to 

have been stolen, or which may be found under circumstances which creates 

suspicion of the commission of any offence.  

Such Police Officer, if subordinate to the officer in-charge of a Police Station, shall 

forthwith report the seizure to that officer.”  

The word ‘any offence’ shows that even though the offence be non-cognizable, the 

Police may seize property found under suspicious circumstances . The suspected 

property must be seized by the Police Officer himself and he cannot order another 

to do it.  

 

Conducting search of a person 

Search of a place entered by person sought to be arrested-(sec 47CrPC)  

If any person acting under a warrant of arrest, or any Police Officer having 
authority to arrest, has reason to believe that the person to be arrested has 
entered into, or is within any place, any person residing in, or being in charge of 
such place shall, on demand of such person, allow him free ingress thereto, and 
afford all reasonable facilities for a search therein. If ingress to such place cannot 
be obtained  it shall be lawful for a person acting under a warrant and in any case 
in which a warrant may issue, but cannot be obtained without affording the person 
to be arrested an opportunity of escape, for a Police Officer to enter such place 
and to break open any outer or inner door or window of any house or place, 
whether that of the person to be arrested or of any house or place, if after 
notification of his authority and purpose, and demand of admittance duly made, 
he cannot otherwise obtain admittance:  
 

Provided that, if any such place is an apartment in the actual occupancy of a 

female (not being the person to be arrested) who, according to custom, does not 

appear in public, such person or Police Officer shall, before entering such 

apartment, give notice to such female that she is at liberty to withdraw and shall 
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afford her every reasonable facility for withdrawing, and may then break open the 

apartment and enter it.  

Any Police Officer ;or other person authorised to make an arrest may break open 
any outer or inner door or window of any house or place in order to liberate 
himself or any other person who, having lawfully entered for the purpose of 
making an arrest, is detained therein.”  
 

“Search of arrested person (Sec. 51) 

Whenever a person is arrested by a Police Officer under a warrant which does not 

provide for taking of bail, or under a warrant, which provides for the taking of bail, 

but the person arrested cannot furnish bail, and  

Whenever a person is arrested without warrant or by a private person under a 

warrant, and cannot legally be admitted to bail, or is unable to furnish bail,  

The Police Officer making the arrest or, when the arrest is made by a private 

person, the Police Officer to whom he makes over, the person arrested, may 

search such person, and place in safe custody all articles, other than necessary 

wearing apparel, found upon him and where any article is seized from the arrested 

person, a receipt showing the articles taken possession by the Police Officer shall 

be given to such person. 

 Whenever it is necessary to cause a female to be searched, the search shall be 

made by another female with strict regard to decency.”  

 

Search for a person wrongfully confined 

Section 97 Cr.PC authorizes any District Magistrate, Sub-Divisional Magistrate or 

Magistrate of the First Class to issue a search warrant for a wrongfully confined 

person and the person if found shall be immediately produced before the 

Magistrate.  

Where any person in or about such place is reasonably suspected of concealing 
about his person any article for which search warrant was made, such person may 
be searched and if such person is a woman, the search shall be made by another 
woman, with strict regard to decency.  
Before making a search the officer or other person about to make it shall call upon 
two or more independent and respectable inhabitants of the locality in which the 
place to be searched is situated or any other locality if no such inhabitant of the 
said locality is available or is willing to be a witness to the search, to attend and 
witness the search and may issue an order in writing to them or any of them so to 
do.  
The search shall be made in their presence, and a list of all thing seized in the 
course of such search and of the places in which they are respectively found shall 
be prepared by such officer or other person and signed by such witnesses; but no 
person witnessing a search shall be required to attend the Court as a witness of the 
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search unless specially summoned by it. The occupant of the place searched, or 
some person in his behalf, shall in every instance, be permitted to attend during 
the search, and a copy of the list prepared signed by the said witnesses, shall be 
delivered to such occupant or person. When any person is searched a list of all 
things taken possession of shall be prepared, and a copy thereof shall be delivered 
to such person. Any person who, without reasonable cause, refuses or neglects to 
attend and witness a search when called upon to do so by an order in writing 
delivered or tendered to him, shall be deemed to have committed an offence 
under Section 187 of the Indian Penal Code  
     Conducting search of premises  
 

Search may be conducted to seize objects which will connect the accused with the 

offence which he has committed, for example, stolen property in cases of theft and 

burglary; weapon of offence in cases of murder, robbery, dacoity, ‘riots and die, 

ink, etc., in case of counterfeiting of notes. Search may also be conducted to 

apprehend the accused a well as to recover a kidnapped or abducted person. The 

provision contained in the Cr.PC in respect of search is discussed hereunder:  

Search of a place (Sec. 165 & 166 Cr.P.C.): In emergent cases where there may be 

immediate necessity or search and there being not time to obtain the warrant 

from a Magistrate, powers of search are given to an officer in charge of a Police 

Station or a Police Officer making an investigation of an offence to conduct 

searches without a warrant.  

 

Search by Police Officer(Sec. 165) 

 

Whenever an officer in charge of a Police Station or a Police Officer making an 

investi-gation has reasonable grounds for believing that anything necessary for the 

purposes of an investigation into any offence which he is authorised to investigate 

may be found in any place within the limits of the Police Station of which he is in 

charge, or to which he is attached, and that such a thing cannot in his opinion be 

otherwise obtained, without delay, such officer may, after recording in writing the 

grounds of his belief and specifying in such writing, so far as possible, the thing for 

which search is to be made, search, or cause search to be made, for such thing in 

any place within the limits of such station.  

A Police Officer shall, if practicable, conduct the search in person.  

If he is unable to conduct the search in person, and there is no other person 

competent to make the search present at the time, he may, after recording in 

writing his reasons for so doing, require any officer subordinate to him to make the 

search, and he shall deliver to such subordinate ;officer an order in writing, 

specifying the place to be searched, and so far as possible, the thing for which 
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search is to be made, and such subordinate officer may there upon search for such 

thing in such place.  

The provisions as to search warrants and the general provisions as to searches 

contained in Section 100 shall,  apply to the search.  Copies of any record shall 

forthwith be sent to the nearest Magistrate empowered to take cognizance of the 

offence and the owner or occupier of the place searched shall, on application, be 

furnished, free of cost, with a copy of the same by the Magistrate.”  

The contents of Sec. 165 Cr.PC are summarized hereunder:  

1. The power of search without warrant is given to the officer in charge of a Police 
Station or an officer investigating a case.  
2. Search may be necessary for investigation.  
3. The offence must be such as the Police Officer is authorised to investigate, i.e., 
cognizable offence.  
4. Reasonable grounds must exist for believing that the thing required will be 
found in that place.  
5. There would be undue delay in getting the thing in any other way.  
6. Grounds of belief as to the necessity of search must be previously recorded and 
communicated to the Magistrate forthwith.  
7. The article of search must be specified, as far as possible in the record.  
8. Procedure of the search may be adopted as prescribed in Section 100 Cr.P.C.  
9. Copies of the record made, i.e., (i) the reason for conducting the search without 
warrant, (ii) ordering the subordinate to conduct the search, and (iii) the search list 
should be sent to the Magistrate empowered to take the cognizance of the 
offence.  
10.The search should be within the limit of the Police Officer investigating the case.  
 

Sec. 166 Cr.P.C enables an officer in charge of a Police Station to have a search 

made within the limits of another Station through the officer in charge of that 

station . In emergent cases, the officer in charge of one Police Station may search 

or cause to be searched places within the limits of another Police Station, subject 

to the conditions and procedure laid down u/s 165 and 100 Cr.P.C.  

Search warrant for document (Sec. 93 Cr.P.C.) 

Where any Court has reason to believe that a person to whom summons or order 

under Section 91 or a requisition under  Sec. 92 has been, or might be, addressed 

will not or would not produce the document or thing as required by such summons 

or requisition, or  

b) where such document or thing is snot known to the Court to be in the 

possession of any person, or (c) where the Court consider that the purposes of any 

inquiry, trial or other proceeding under this Code will be served by a general search 

or inspection, it may issue a search warrant; and the person to whom such warrant 

is directed, may search or inspect ;in accordance therewith and the provisions 

hereinafter contained.  
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 The Court may, if it thinks fit, specify in the warrant the particular place or part 

thereof to which only the search or inspection shall extend; and the person 

charged with the execution of such warrant shall then search or inspect only the 

place or part so specified. 

 Nothing shall authorise any Magistrate other than a District Magistrate or Chief 

Judicial Magistrate to grant a warrant to search for a document, parcel or other 

thing in the custody of the postal or telegraph authority.” However, for a 

document, parcel or other thing in the custody of the postal or telegraph authority, 

only District Magistrate or Chief Judicial Magistrate can issue the warrant. Search 

of a place for stolen property (Sec. 94 Cr.P.C.)This Section authorizes the District 

Magistrate, Sub-Divisional Magistrate orMagistrate of First Class to issue a search 

warrant for stolen property, counterfeit currency notes, forged documents, false 

seals and obscene objects (as contemplated u/s 292 IPC) etc.  

Under this Section, the Court is authorised to issue search warrant to any Police 

Officer above the rank of a Constable. Search for forfeited publication (Sec. 95 

Cr.P.C.) The section authorizes any Magistrate to issue a search warrant to an 

officer not below the rank of Sub-Inspector to seize any newspaper or book or any 

document which the State Govt. by notification declared to be forfeited. 

(Documents includes any painting, Drawing or photograph or visible 

interpretation). Criteria for forfeiting publications u/s 95 Cr.PC are that they should 

be punishable u/s 124-A or 153-A or 1530B or 292 or 293 or 295-A IPC, the 

contents of which are briefly as follows:-  

Sec. 124-A IPC refers to amongst others any written matter bringing hatred or 

contempt or exciting disaffection towards the Govt. of India.  

Sec. 153-A IPC refers to among other things, any written matter promoting enmity 

between different groups on grounds of religion, race, language etc.  

Sec. 153-B IPC deals with imputations, and assertions prejudicial to national, 

integration.  

Sec. 292 IPC provides penalty for the sale, import or export or advertisement of 

obscene books.  

Sec. 293 IPC deals with sale or distribution of obscene objects to young person. 

Sec. 295-A IPC deals with deliberate and malicious acts intended to outrage 

religious feelings of any class by insulting its religion or religious belief.  

 

 Legal formalities before, during & after search and seizure  

 

1. Before search 
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a.The officer concerned should know the place to be searched thoroughly.  
b.He should take search list forms, sealing wax, seal etc., with him.  
c. He should take with him sufficient staff as may be required for the search.  
d. Journeys to the place should be quick but at the same time he should not arouse 
suspicion in the minds of the people of the locality.  
e. On reaching the place he should mount the guard at the place of exit and 
entrance to prevent the escape of the offender.  
f. Two respectable persons of the locality or of any other locality who are willing to 
act as witnesses should be invited to witness the search. The witnesses should be 
independent.  
g. Before entering the house the Police Officer should disclose his identity and 
intimate the purpose and the object of the search. The searching officer has the 
right to break open, if on demand, ingress is not allowed.  
h. All the members ;of the searching party should offer themselves to be searched 
by the occupant of the house, who should be asked to take search of the witnesses 
also.  
i. The Police Officer should not take unnecessary persons with him.  
 

(2) During search 

a. Residents of the house including the women folk should be asked to collect at 

one place but they should never be out of sight.  

b. At least one member of the house should remain present during the search.  

c.  Search should be taken in spiral methods, i.e., clockwise or anti-clockwise so 

that no place is left unsearched.(This method is mainly intended for indoor 

searches. In this method, the term technique is utilized with good results, although 

a lone searcher can also adopt this method. The searchers follow each other along 

the path of a spiral form the door of a house and spiraling in towards the centre. 

This method ensures thorough coverage of the area by more than one officer. If 

this system is used by only one officer, he might retrace his path spirally, ensuring 

that the area has been covered twice).  

d. The witnesses for search should not be left outside and they should remain 

present with the Police Officer taking the search.  

e. All possible places should be searched and newly excavated places should be 

carefully scrutinized.  

f.  While making the search the searching officer should remain alert and read the 

indications given by the occupants of the house as sometimes the occupants go on 

gazing at a particular place where the property is concealed or they keep moving in 

the same area.  

g. When any property is recovered, it should be carefully noted, labeled and signed 

by the witnesses so that subsequent identification may be made by them.  
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h. Search list should be prepared on the spot.  It should be read and explained to 

the witnesses and their attestation should be obtained thereon.  

I  A copy of the search list should be furnished to the house owner under proper 

acknowledgement.  

J The searching officer should be very ethical during the search and should not 

plant any incriminating article to fabricate evidence against any person. There are 

instances where the IOs have fabricated evidence by planting incriminating articles.  

3.  After search 

a. Before leaving the place, the Police party and the witnesses should offer 

themselves to be searched by the occupant of the house and the property seized 

should also be shown to him. 

 b The record of the search should be sent to the concerned Magistrate 

immediately.  

c. Disposal of the property All property seized under the panchanama by a Police 

Officer should he produced before the Magistrate for enquiry or trial as the case 

may be. The property seized under Section 102 Cr.PC should also be sent to the 

Court for disposal as deemed fit by the Court.  
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