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                               LEGALFOXES CERTIFICATE COURSE  

                      AN INTRODUCTION TO CONSTITUTION OF INDIA 
 

FUNDAMENTAL RIGHTS (PART III) 

Part III (Arts 12- 35) of the Constitution lays down the Fundamental Rights of the 

citizens.  

PART III talks about the fundamental rights such as: 

 Right to Equality (Article 14 – 18) 

 Right to Freedom (Article 19 – 22) 

 Right against Exploitation (Article 23 – 24) 

 Right to Freedom of Religion (Article 25 – 28) 

 Cultural and Educational Right (Article 29 – 30) 

 Right to Constitution Right (Article 32) 

 

STATE 

 According to Art. 12 of the Constitution of India “the State” includes the Government and 

Parliament of India and the Government and the Legislature of each of the States and all local or 

other authorities within the territory of India or under the control of the Government of India.  

In University of Madras v. Santha Bai, the Court held that other authorities could only indicate 

authorities of a like nature. 

 In Electricity Board, Rajasthan v. Mohan Lal1, the supreme Court held that the expression 

‘other authorities’ is wide enough to include all authorities created by the Constitution. 

 In Ramana Dayoram Shetty v. The International Airport Authority of India2 it has held that 

the International Airport Authority was the ‘State’ within the meaning of Art. 12 of the Constitution. 

 

 The court laid down certain illustrative and not conclusive tests for determining whether a 

body is an agency or instrumentality of the Government. 

                                                             
1AIR 1947 SC 1857 
2AIR 1979 SC 1628 
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 1. If certain share capital of the corporation is held by Government. 

 2. Existence of deep and pervasive state control. 

 3. If a department of Government is transferred to corporation. 

Applying this test in Som Prakash v. Union of India the Court held that a government 

company (Bharat Petroleum Corporation) comes within the meaning of the expression ‘other 

authorities’ used in Art. 12 

 

 Is judiciary included in the word ‘other authorities’?  

 The question arose for consideration of the Supreme Court in Naresh v. State of 

Maharashtra3. It was held that even if a court is ‘the state’ a writ against its judicial orders 

cannot be issued under Art. 32. The judicial decisions should be corrected by the due 

process of law or by judicial process. 

LAWS INCONSISTENT WITH OR IN DEROGATION OF THE FUNDAMENTAL RIGHTS 

 According to Art. 13(1) of the Constitution of India all laws in force in the territory of India 

immediately before the commencement of this Constitution, in so far as they are inconsistent with 

the provisions of this Part, shall, to the extent of such inconsistency, be void.  

Doctrine of severability 

This doctrine means that if an offending provision can be separated from that which is 

constitutional then only that part which is offending is to be declared as void and not the entire 

statute. 

Doctrine of eclipse 

Such a law which is declared as unconstitutional is over shadowed by the fundamental rights 

and remains dormant; but it is not dead. 

In Bhikhaji v. State of M.P.4the provisions of an Act authorized the State Government to take 

up the entire motor transport business in the Province to the exclusion of motor transport 

operators. This provision though valid when enacted, but became void on the commencement of the 

                                                             
3AIR 1967 S.C.I. 
4AIR 1955 SC 781 
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Constitution in 1950 as they violated Article 19(1)(g) of the Constitution. However, in 1951 Clause (6) 

of Article 19 was amended by the Constitution (1st Amendment Act) so as to authorize. the 

Government to monopolise any business. The Supreme Court held that the effect of the amendment 

was to remove the shadow and to make the impugned Act free from blemish or infirmity. It became 

enforceable against citizens as well as non-citizens after the constitutional impediment was 

removed. This law was eclipsed for the time being by the fundamental rights. As soon as the eclipse 

is removed, the law began to operate from the date of such removal. 

 

 According to Art. 13(2) of the Constitution the State shall not make any law, which takes 

away or abridges the rights conferred by this Part and any law made in contravention of this clause 

shall, to the extent of the contravention, be void. 

  

According to Art. 13(3) of the Constitution in Article 13, unless the context otherwise requires-  

  

(a)  “Law” includes any ordinance, order, bye-law, rule, regulation, notification, 

custom or usage having in the territory of India the force of law; 

  

(b)  “Laws in force” includes laws passed or made by a Legislature or other 

competent authority in the territory of India before the commencement of 

this Constitution and not previously repealed, notwithstanding that any 

such law or any part thereof may not be then in operation either at all or in 

particular areas.  

  

 According to Art. 13(4)5 of the Constitution nothing in Article 13 shall apply to any 

amendment of this Constitution made under Article 368. 

 

RIGHT TO EQUALITY (Art 14 to 18) 

                                                             
5Ins. by the Constitution (Twenty-fourth Amendment) Act, 1971, s.2. 
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 Article 14 (Equality Before law and Equal protection of Law) 

 Article 14 is the core article under Right to Equality. It deals with two kinds of rights. It states 

that the State shall not deny to any person 

1. Right to equality before the law 

2. Right to Equal Protection before the law 

1. Right to Equality before the law 

It is a negative concept because it means that no man is above the law or in other words all 

individuals are subject to the Law of the land. Rule of law means the absolute supremacy of ordinary 

law of land as opposed to the influence of arbitrary power of the ruler. 

The three principles which govern the Rule of law are: 

(I) No man shall be punished either in body or goods (material) except for the violation of law in 

force. Further, the violation of law shall be established in an ordinary court of land in an ordinary 

legal manner. 

(II) All individuals irrespective of their social or economic understanding are subject to ordinary law 

of land. Further, all the individuals are subject to the jurisdiction of the court. i.e. all individuals can 

be sued before the court.  

(III) Constitution is Supreme law of Land and all laws passed by the legislature shall conform to it to 

be legally valid. 

SIGNIFICANCE OF RULE OF LAW 

(i) It is the adoption of rule of law that has changed the constitution from Rex Lex (King is law) to Lex 

Rex (Law is king) 

(ii) The rule of law is essential to maintain an individual’s liberty. Therefore, Rule of law is an 

essential feature of democracy. 

PROTECTION OF RULE OF LAW 

The constitution under Article 32 and 226 confers the power on supreme court and the high court’s 

respectively to safeguard the rule of law by exercising the writ jurisdictions. Further the Constitution 

emphasizes that the rule of law is an immutable principle of governance of the country. 
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In Keshavananda Bharati Vs State of Kerala (1973) case Supreme Court held that the Rule of Law is a 

part of basic structure of the constitution and cannot be destroyed. 

EXCEPTIONS TO THE RULE OF LAW 

(1) Article 361- The President or the Governor of State is not answerable to a court of law with 

regard to exercise of its executive functions. 

(2) No criminal proceedings whatsoever can be instituted against the President and Governor of 

State during his/her term of office.  

(3) No civil proceedings in which relief is claimed can be instituted against the President or the 

Governor of State in a court, except on the expiry of 2-month notice served on the President and 

Governor. 

 

2. Equal protection before Law 

(1) It originated as a concept in USA. 

(2) It is a positive concept. 

(3) It means equality of treatment in equal circumstances. Among equals the law shall be equal and 

equally administered. “The like should be treated alike”. All the persons placed in equal 

circumstances shall be treated similarly. Therefore, it ensures equality among equals.  

(4) It allows State to classify individuals on a reasonable basis into similar groups. Once such a 

classification is made, the law shall apply equally among all the people within a group. Then no 

person within a group shall be treated differently. However, the State is free to discriminate people 

between the groups. 

(5) The concept of equal protection before law is also called “Positive Discrimination” on the Part of 

the State and the policy of reservation is legally justified under it. 

(6) This concept is based on the Aristotelian Principle that ‘Equality can exist only among the equals 

and equality cannot exist among unequals. 

Thus, the Legislature may: 

(i) Exempt certain classes of property from taxation such as charities, libraries etc. 
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(ii) Impose different specific taxes upon different trades and professions. 

(iii)Tax income and property of individuals in different manner etc. 

In Air India vs Nergesh Meerza (1981) a regulation was issued by the Air India by which an air 

hostess has to retire from service in the following contingencies: 

(a) On attaining the age of 35 years; 

(b) On marriage if it took place within four years of the service; and 

(c) On first pregnancy whichever occurs earlier. 

The court struck down the last portion of regulation and found that the provision ‘or on first 

pregnancy whichever occurs earlier’ is unconstitutional, void and violative of Article 14 of the 

Constitution and will, therefore, stand deleted. It will, however, be open to the Corporation to make 

suitable amendments. 

It is undisputed that what Art. 14 prohibits is hostile discrimination and not reasonable 

classification.  This Article guarantees this right to both citizens and aliens and to natural persons as 

well as legal persons.  

In Chiranjitlal v. Union of India6, the S.C. held that Corporations being juristic persons are 

also entitled to the benefit of Art.14. 

Discrimination on Grounds of Religion, Race, Caste, Sex, and Place of Birth 

Article 14 permits the state to classify persons or objects for the purpose of conferring rights 

and imposing obligations. However, the classification should be reasonable. 

Article 15(1) of the Constitution prohibits the state from discriminating the citizens on 

grounds, only of religion, race, caste, sex, place of birth or any of them. The word ‘discrimination’ 

means distinguish unfavorable from others or make an adverse distinction.  

 In D.P. Joshi v. State of West Bengal7, it was held that a law which discriminates on the 

ground of residence does not violate Article 15(1). In that case a rule of the State Medical College 

required a capitation fee from non-Madhya Bharat students for admission in the college. It was held 

                                                             
6v AIR 1951 SC 4. 
71955 SC 334 
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that the rule discriminates on the ground of residence and not on the basis of place of birth and 

hence not violative of Article 15(1). 

Article 15(2) declares that no citizen shall be subject to any disability, restriction or condition 

on grounds only of religion, race, caste, place of birth or any of them with regards to- 

(a) access to shop, public restaurant, hotels and places of public importance;  

(b) the use of wells, tanks, baths, roads and place of public resort, maintained wholly or 

partly out of state funds or dedicated to the use of the general public  

Thus Article 15(2) prohibits both state and private individuals from making any 

discrimination only on the grounds mentioned in the Article. The object of Article 15(2) is to 

eradicate the abuse of the Hindu Social System. 

Special Provisions for Women and Children  

 Article 15(3) is an exception to the general principle laid down in clauses (1) and (2) of Article 

15. Article 15(3) empowers the state to make special provisions for women and children. They 

require special protection by virtue of their very nature. 

If educational institutions are established by the state exclusively for women it will not 

violate Articles 15(1) by virtue of Article 15(3). So also, if certain seats are reserved for women in a 

college that does not offend Article 15(1).8 

In Yusuff Abdul Aziz v. State of Bombay9 the accused challenged the validity of Sec. 497 of 

the Indian Penal Code on the Ground that it violates Article 15(1) of the Constitution. Sec 497 of 

India Penal Code which only punishes man for adultery and exempts the woman from punishment 

even though she may be equally guilty as an “abettor”. It was held that since Article 15(3) allows the 

state to provide special provisions for women and children, Sec. 497 does not violate Article 15 (1) of 

the Constitution. 

 

Special Provision for Advancement of Backward Classes  

                                                             
8Dattatraya v. State, AIR 1953 Bom 311 
9AIR 1954 SC 321 
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 Article 15(4) is another exception to classes (1) and (2) of Article 15. By virtue of Article 15(4) 

the state is empowered to make special provision for the advancement of any socially and 

educationally backward class of citizen or for the Scheduled Castes and Scheduled Tribes. 

 Article 15(4) of the Constitution was added by the Constitution 1st Amendment Act 1951. It 

was necessitated as a result decision of the Supreme Court in state of Madras v. Champakam 

Dorairajan10. In this case the Madras Government had reserved certain seats in the Medical and 

Engineering Colleges for different communities. It was challenged by the petitioner on the ground 

that the reservation of seats on the basis only of caste, religion and race is violative of Article 15(1) 

of the Constitution.  

The Supreme Court held that the reservation law violates Article 15(1) and hence void. It was 

held that the directive principles cannot override the Fundamental rights. To modify the effect of 

this decision the Constitution 1st Amendment Act, 1951 was passed and Article 15(4) was added. 

Article 15(4) is only an enabling provision and does not impose any obligation on the state to 

take any special action under it.  Article 15(4) merely confers discretion to act if necessary, by way of 

making special provision for socially and educationally backward classes. 

Who are ‘socially and educationally backward classes’? 

Article 340 of the Constitution empowers the President to appoint a commission to investigate 

conditions of socially and educationally backward classes.  On the basis of the report of the 

commission the president may specify who are to be considered as Backward classes. The court can 

consider whether the classification made by the government is arbitrary or is based on any 

intelligible and tangible principle. 

Decided cases 

Balaji v. State of Mysore11 

The Mysore government issued an Order under Article 15(4) reserving seats in the Medical and 

Engineering Colleges in the state as follows: 

 Backward classes 28% 

 More backward classes 22% 

                                                             
10AIR 1951 SC 226 
11AIR 1963 SC 849 
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Scheduled Castes and Tribes 18% 

 The 68% of the seats available in the colleges were reserved and only 32% was made 

available to the merit pool. The validity of the Government Order (G.O) was challenged by 

candidates who had secured more marks than those admitted but failed to get admission only by 

reasons for the G.O. 

 The Court held that the sub-classification made by order between ‘backward classes’ and 

‘more backward classes’ was not justified under Article 15(4).   It was held that the special provision 

should be less than 50%.  The protection by way of reservation should be reasonable and not 

exclusive. 

In Indra Sawhney v. Union of India (Mandal Commission Case)12  the Supreme Court held 

that the sub-classification of backward classes into more backward and backward classes can be 

done.  As regards the limit of reservation the majority has held that the total reservation shall not 

exceed 50%. 

Periakaruppan v. State of Tamil Nadu13 the Supreme Court held that classification of 

backward classes on the basis of caste is well within the purview of Article 15(4) provided those 

castes are shown to be socially and educationally backward. 

The Court advised the government that it should not proceed on the basis that one a class is 

considered as backward it should continue as backward class for all the times.  Such an approach, 

the court said, would defeat the very purpose of the reservation.  The government should always 

keep under review the question of reservation of seats and only the classes which are really socially 

and backward should be allowed to have the benefit of reservation.  Reservation of seats should not 

be allowed to become vested interest. 

K.S. Jayasree v. State of Kerala14 

The State of Kerala appointed a Commission (Joseph Commission) to enquire into and to report as to 

what sections of the people in Kerala should be treated as socially and educationally backward 

classes.  On the basis of the report of the commission the Government directed that candidates 

belonging to families whose annual income was Rs.10000 or above would not be eligible for seats 

reserved for backward classes in Medical Colleges.   The Supreme Court held that neither caste by 

                                                             
12AIR 1993 sc 447 
13AIR 1971 SC 2303 
14AIR 1976 SC 2381 
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itself nor poverty by itself is the determining factor of social backwardness.  Both casts and poverty 

are relevant in determining the backwardness of citizens. 

Dr. Neelima v.  Dean P.G. Studies A. P. Agricultural University.15 

A high caste girl married a boy belonging to Scheduled Tribe.  After marriage she sought admission 

to M.Sc course under reservation quota for Scheduled Tribes.  The court held that she was not 

entitled to get the benefit of reservation available to the Scheduled Tribes. 

AIIMS Student’s Union v. AIIMS16 

The Supreme Court considered the question of reservation for admission in Medical 

Educational Institutions.  The Court held that the basic rule is equality of opportunity for every 

person in the country, which is a Constitutional guarantee.  A candidate who gets more marks than 

another is entitled to preference for admission.  Merit must be the test when choosing the best.  The 

proposition has greater importance when we reach the higher levels and education like post 

graduate courses.  Reservation can be justified only up to getting over the handicap.  The higher the 

level of the specialty, the lesser the role of reservation.  The reservation should not be excessive or 

injurious to the society. 

 

Power to Make Law to Regulate Admission in Educational Institutions for Advancement of Socially 

and Educationally Backward Class or for Scheduled Caste or the Scheduled Tribes 

 Clause 5 of Article 15 is added by the Constitution (Ninety Third Amendment) Act 2005. 

 Clause 5 empowers the State to make law for making special provision relating to the 

admission to educational institutions including private educational institutions, whether aided or 

unaided by the State, for the advancement of any Socially and educationally backward classes of 

citizens or for the Scheduled Castes or the Scheduled Tribes.  Thus, the State can, by law, reserve 

seats in private educational institutions for admission of students belonging to socially and 

educational backward classes, scheduled castes and scheduled tribe.  Any such law cannot be 

challenged in the court on the ground that it violates Articles 19(1) (g).  However, the State is not 

competent to enact such a law to regulate admission to the educational institutions established by 

the minority community as referred to in Article 30(1) of the Constitution. 

                                                             
15AIR 1993 SC 229 
16(2002) 1 SCC 428 
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Equality of Opportunity in Public Employment (Article 16) 

Article 16(1) says that “there shall be equality of opportunity for all citizens in matters relating to 

employment or appointment to any office under the state”. 

Article 16(2) says that “no citizen shall, on grounds only of religion, race, caste, sex, descent place of 

birth, residence or any of them, be ineligible for or discriminated against in respect of any 

employment or office under the state”. 

 Article 16(1) ad 16(2) lay down the general rule that no citizen can be discriminated against 

or be ineligible for any employment or office under the state on grounds only of religion face, caste, 

sex, descent, place or birth or residence or any of them. 

Article 16 does not prevent the state from prescribing the necessary qualifications and 

selective tests for recruitment for Government services. The qualifications prescribed may, beside 

mental excellence, include physical fitness, sense of discipline, moral integrity and loyalty to the 

state.  If the appointment requires technical knowledge, technical qualification may be prescribed. 

The selective test must not be arbitrary.  It must be based on reasonable ground and have 

nexus between the qualification and the object that is, the nature of the post or employment. 

Reservations for Residents 

Article 16(3) is an exception to clause (2) of Article 16.  Article 16(2) prohibits discrimination 

on the ground of ‘residence’.  Article 16(3) empowers the Parliament to make law for reserving 

certain posts in state for the residents only. 

In exercise of the powers conferred by article 16(3), Parliament has passed the Public 

Employment (Requirement as to Residence) Act, 1957.  It provides that no one will be disqualified on 

the ground that one is not the resident of a particular state. 

The Act of 1957, however provided an exception for employment in Himachal Pradesh, 

Manipur, Tripura and Telangana. 

In Narasimha Rao v. State of A.P.17 the Supreme Court held that though the parliament can 

reserve certain posts in Andra Pradesh for the residents of the state, it cannot reserve posts in 

Telangana District for the residents of Telangana District only.   

                                                             
17AIR 1970 SC 442 
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Reserve for Back-ward Classes 

Article 16(4) empowers the state to make special provisions for the reservation of 

appointments of posts in favor of any backward class of citizens which in the opinion of the state are 

not adequately represented in the services under the state. 

In Devadason v. Union of India18  the Court held that clause (4) of Article 16 is an exception 

to clause (1) of Article 16.  But in Indra Sawhany v. Union of India19    the Supreme Court held that 

Article 16(4) is not an exception to Article 16(1) but gives only a permissible basis. 

The reservation for backward classes should not be unreasonable.  It should be considered 

having regard to the employment opportunities of the general public. 

In Devadason v. Union of India20  the constitutional validity of “carry forward rule” was 

challenged. 

The rule framed by the Government provided that if sufficient number of candidates 

belonging to the Scheduled Castes, and Scheduled Tribes were not available for appointment to the 

reserved quota, the vacancies that remained unfilled would be treated as unreserved and filled by 

the fresh available candidates.  However, a corresponding number of posts would be reserved in the 

next year for Scheduled Castes and Scheduled Tribes in addition to their reserved quota of the next 

year. 

By applying the above rule, in actual effect 56.8% of vacancies were reserved for SC and ST. 

The Supreme Court struck down the ‘carry forward rule’ as unconstitutional on the ground 

that the power vested in government under Article 16(4) could not be exercised so as to deny 

reasonable equality of opportunity in matters of public employment for members of classes other 

than backward. 

The Court said that each year of recruitment must be considered by itself and the 

reservation for the backward communities should not be excessive so as to create a monopoly.  The 

court held that the reservation ought to be less than 50% but how much less than half would depend 

upon prevailing circumstances in each case. 

Indra Sawhney v. Union of India21 

                                                             
18AIR 1964 SC 179 
19AIR 1993 SC 477 
20AIR 1964 SC 179 
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The scope and extent of Article 16(4) has been examined thoroughly by the Supreme Court 

in this historic case popularly known as the Mandal Case. 

Facts of the Case 

 On Jan 1, 1979, while the government headed by the Prime Minister Sri. Morarji Desai was in 

power the President appointed the second Backward Classes Commission under Article 340 of the 

Constitution under the chairmanship of Sri. B.P. Mandal to investigate the socially and educationally 

backward classes within the territory of India ad recommend steps to be taken for their 

advancement including desirability for making provisions for reservation of seats for them in 

government jobs. 

 The commission submitted its report on March 21, 1979 popularly known as Mandal 

Commission Report. 

It has identified as many as 3743 castes as socially and educationally backward classes and 

recommended for reservation of 27% Government jobs for them. 

In the meantime, the Janata Government collapsed and the congress party headed by the 

Prime Minister Smt. Indira Gandhi came to power at the Centre.  The Congress Government did not 

implement the Mandal Commission Report till 1989. 

In 1989 the congress party was defeated in the parliamentary elections and the Janata Dal 

again came into power.  The Government of India headed by Prime Minister Sri. V.P. Singh issued 

the office Memoranda on August 13, 1990 reserving 27% seats for backward classes in government 

services on the basis of the recommendations of the Mandal Commission. 

This threw the Nation into turmoil and a violent anti-reservation movement rocked the 

nation for nearly three months resulting in huge loss of persons and property. 

A writ petition on behalf of the Supreme Court Bar Association was field challenging the 

validity of the Office Memorandum and for staying its operation. 

The Five Judge Bench of the Court stayed the G.M. on October 1, 1990 

The Janata Government gain collapsed and I 1991 and the congress party again came to 

power at the center.  

                                                                                                                                                                                             
21AIR 1993 SC 477 
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The congress party government headed by Sri. P.V. Narasimha Rao issued another Office 

Memorandum on Sep. 25, 1991 with two changes.  They are: 

(i) The 27% reservation to backward classes should be given to the poorer 

sections of socially and Educationally backward classes. 

(ii) 10% of vacancies are reserved for economically backward sections of higher 

castes. 

The five Judges bench referred the matter to a Special Constitution Bench of 9m Judges. 

The 9 Judges Constitution Bench of the Supreme court by 6:3 majority held as follows: 

(i) 27% reservation for backward classes is valid but the reservation can be implemented 

only when “Creamy layer” among them are eliminated. 

(ii) The Government of India has to set up a Commission to exclude socially advanced 

persons that is, the creamy layer among backward classes. 

(iii) A person belonging to a backward class who becomes a member of the IAS, IPS or any 

other All India Service could not seek benefit of reservation for his children. 

(iv) The sub-classification between backward lass and more backward classes is not 

unconstitutional (Balaji case in this point was thus overruled).  The classification 

between backward and more backward is necessary to help the more backward classes, 

otherwise the advanced sections of backward classes might take all the benefit of 

reservations. 

(v) The maximum limit of reservation cannot exceed 50% (on this point the court affirmed 

the Balaji and Devadasan cases in which the 50% rule was laid down). 

(vi) The ‘carry forward rule’ is valid provided it should not result in breach of 50% limit.  The 

50% limit can only be exceeded in extraordinary situations. 

(vii) The reservation cannot be made in promotions.  The reservations are confined only to 

initial appointments. 

(viii) The 10% reservation for economically backward classes among higher castes is 

unconstitutional. 

(ix) Those states where the reservation is more than 50% have to reduce it to 50% (The 

Tamil Nadu  Government instead of reducing  the total reservation to 50% has enacted a 

law for giving sanction to 69% reservation for backward classes and the legislation has 

been included in the 9th schedule to save from judicial review.  The Karnataka 

Government has increased the reservation from 73% to 80%.  All this is done in clear 

violation of the Supreme Court judgment. 
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The Constitution (77th Amendment) Act 1995 and Constitution (Eighty fifth Amendment) Act 2001 

 By the 77th amendment is a new clause (4-A) has been added to Article 16 of the 

Constitution.  The clause has again been amended by the right-fifth amendment. 

 By virtue of Article 16-4A as it now stands the state can make any provision for reservation 

in matters of promotion with consequential seniority, to any class or classes of posts in the services 

under the State in favor of the Schedule Caste and the Scheduled Tribes which in the opinion of the 

State are not adequately represented in the services under the State. 

 Thus, the amendment nullified the Mandal ruling in connection with reservation for 

promotion in the case of Scheduled Castes and Scheduled Tribes. 

 In G. Institute of Medical and Research v. Faculty Association,22 the Supreme Court held that 

there cannot be any reservation in a single post cadre. 

 In Ajith Singh v. State of Punjab,23 it was held that Articles 16(4)  and 16(4A)  do not confer 

any fundamental rights nor do they impose any constitutional duties but are only in the nature of 

enabling provision vesting a discretion in the State to consider providing reservation of the 

circumstances mentioned in those articles so warranted. 

Constitution (Eight-first Amendment) Act, 2000  

 In Indra Sawhney v. Union of India,24 the Supreme Court held that reservation to any post 

shall not exceed 50%.  In order to put an end 50% ceiling on reservation for SC’s/ST’s and Backward 

Classes the Amendment has inserted a new clause (4B) to Article 16. By Article 16(4B), vacancies 

which could not be filled up in any succeeding years and shall not be considered together with the 

vacancies of the year or years, even if they go beyond the 50% limit. 

Clause 5 of Article 16 

 By virtue of Article 16(5) in the case of religious or denominational institutions, the state 

government can by law reserve office of such institution exclusively to the persons professing a 

particular religion or belong to a particular denomination. 

Abolition of Untouchability 

                                                             
22AIR 1998 
23AIR 1999 SC 3471 
24AIR 1993 SC 477 
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 By virtue of Article 17 “Untouchability is abolished and its practice in any form is forbidden”.  

The enforcement of any disability arising out of “Untouchability” shall be an offence punishable in 

accordance with law. 

 Thus Article 17 abolished untouchability and its practice is also forbidden.  If it is practiced in 

any form it becomes an offence.  By virtue of Article 35(a)(ii) the Parliament can by law prescribe 

punishment for this offence. 

 In exercise of the power conferred by Article 35 Parliament has enacted the Untouchability 

(Offences) Act, 1955 and prescribed punishment. This Act of 1955 has been amended in 1976 and 

renamed as the Protection of Civil Rights Act, 1955. The word ‘untouchability’ has not been defined 

either in the Constitution or in the Act of 1955. 

 In Devarajjah v. Padmanna,25 the Mysore High Court held that it is a product of Hindu caste 

system according to which particular sections among the Hindu had beenlooked down as 

untouchables by the other sections of that society. 

 In the Amended Act i.e., the Protection of Civil RightsAct, 1955, the expression ‘Civil Right’ is 

defined as “any right accruing to a person byreason of the abolition ofuntouchablility by Article 17 of 

the Constitution”. 

 Under the amended Act the following acts are declared as offices arising out of 

“untouchability”. 

(i) Refusing admission to any person to public institutions such as hospital, dispensary, 

educational institution on the ground that he is an untouchable. 

(ii) Preventing any person from entering any place of worship or from worshiping or 

offering prayers therein on the ground that he is an untouchable. 

(iii) Preventing any person from entering any place of public restaurant, hotel or publish 

entertainment on the ground that he is an untouchable. 

(iv) Preventing any person with regard to the use of any reservoir, tape or other source of 

water, road, cremation ground or any other place where service are rendered to the 

public on the ground that he is an untouchable. 

(v) Refusing to sell goods or render services to any person on the ground that he is an 

untouchable. 

(vi) Insulting a member of a Scheduled Caste on the ground of untouchability. 

                                                             
25AIR 1958 Mys. 84 
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(vii) Preaching untouchability, directly or indirectly. 

(viii) Justifying untouchability on historical, philosophical or religious grounds or on the 

ground or tradition of the caste system. 

 The Protection of Civil Rights Act prescribes punishment for the above stated offences which 

may extend to imprisonment up to six months and also with fine which may extend to five 

hundred rupees or both. In the case of subsequent convictions, the punishment may range from 

one to two years imprisonment.  A person convicted of the offence of untouchability shall be 

disqualified for election to the parliament or state legislature. 

 The Act further imposes a duty of Public servants to investigate such offences.  If a public 

servant, willfully neglects the investigation of any offence punishable under this Act, he shall be 

deemed to have abetted the offence punishable under this Act. 

 In People’s Union for Democratic Rights v. Union of India,26  popularly known as  Asiad 

project workers case, the Supreme Court held that the fundamental right guaranteed under 

Article 17 are available against private individuals and it is the Constitutional duty of the state to 

take necessary steps to see that these fundamental rights are not violated. 

 In State of Karnataka v. Appa Balan Ingale and Others27  the respondents were tried for 

offences under sections 4 and 7 of the Protection of Civil Rights Act, 1955 and convicted and 

sentenced to undergo simple imprisonment for one month and a fine of Rs.100 each. 

The charge against the respondents were that they restrained the complaints by show of 

force from taking water from a newly dug up borewell (tube well) on the ground that they were 

untouchables. 

The High Court acquitted them. The state went on appeal and the Supreme Court upheld the 

conviction. 

 The Court had that the object of Article 17 and the Act of 1955 is to liberate the 

society from blind and ritualistic adherence and traditional belief which has lost all legal or 

normal base. It seeks to establish new ideas for society equality to Dalits at per with general 

public, absence of disabilities, restrictions or prohibitions on grounds, of caste or religion. 

E. Abolition of Titles 

                                                             
26AIR 1982 sc 1473 
27AIR 1993 SC 1126 
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 By virtue of Article 18(1) no title shall be conferred by the State to any person.  However, the 

State is not debarred from conferring military and academic distinctions even though they may be 

used as titles.  Further the state is not debarred from conferring any distinction or award like Bharat 

Ratna or Padma Vibhushan. 

 Article 18(2) prohibits the Indian Citizen from accepting any title from any foreign State. 

 By virtue of Article 18(3) a non-citizen of India who holds any office of profit under the state 

cannot accept any title from any foreign state.  However, he can accept any title from any foreign 

state with the consent of the President of India. 

 By virtue of Article 18(4) a person holding any office of profit under the state cannot accept 

any present, emolument or office of any kind from or under any foreign state.  However, he can 

accept the present, emolument or office of any kind from or under any foreign state with the 

consent of the President of India. 

Balaji Raghavan v. Union of India 28 

 In this case the petitioner challenged the validity of National Awards such as Bharat Ratna, 

Padma Vibhushan etc. and requested the court to prevent the Government of India from conferring 

these Awards.  It was argued that these awards are titles and are grossly misused any they are 

granted to persons who are undeserving of them. 

 The Supreme Court held that these National Awards are not “titles” and thus not violative of 

Articles 18 of the Constitution. 

 It is to be noted that there is no penalty prescribed for infringement of the above prohibition 

Article 18 is merely directory.  The Parliament can make a law for dealing with persons who accept a 

title in violation of the prohibition of Article18.  No such law has so far been passed by parliament. 

 

 

RIGHT TO FREEDOM 

 

Protection of certain rights regarding freedom of speech, etc. -  

                                                             
281996 1 SCC 361 
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According to Art. 19(1) of the Constitution all citizens shall have the right-  

  

(a)  To freedom of speech and expression;  

(b)  To assemble peaceably and without arms;  

(c)  To form associations or unions; 

(d)  To move freely throughout the territory of India;  

(e)  To reside and settle in any part of the territory of India;   

(f)29  

(g)  To practice any profession, or to carry on any occupation, trade or business.  

  

 Art. 19(2) of the Constitution states that nothing in sub-clause (a) of clause (1) shall 

affect the operation of any existing law, or prevent the State from making any law, in so far 

as such law imposes reasonable restrictions on the exercise of the right conferred by the 

said sub-clause in the interests of the sovereignty and integrity of India, the security of the 

State, friendly relations with foreign States, public order, decency or morality, or in relation 

to contempt of court, defamation or incitement to an offence.30 

  

 According to Art. 19(3) of the Constitution nothing in sub-clause (b) of the said 

clause shall affect the operation of any existing law in so far as it imposes, or prevent the 

State from making any law imposing, in the interests of the sovereignty and integrity of 

India or public order, reasonable restrictions on the exercise of the right conferred by the 

said sub-clause.  

  

 According to Art. 19(4) of the Constitution nothing in sub-clause (c) of the said 

clause shall affect the operation of any existing law in so far as it imposes, or prevent the 

State from making any law imposing, in the interests of the sovereignty and integrity of 

India or public order or morality, reasonable restrictions on the exercise of the right 

conferred by the said sub-clause. 

                                                             
29Sub-clause (f) omitted by s. 2 of the Forty-fourth Amendment Act, 1978, s. 2 (w.e.f. 20-6-1979). 
30Ins. by the Constitution (Sixteenth Amendment) Act, 1963, s. 2. 
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 According to Art. 19(5) of the Constitution nothing in sub-clauses (d) and (e) of the 

said clause shall affect the operation of any existing law in so far as it imposes, or prevent 

the State from making any law imposing, reasonable restrictions on the exercise of any of 

the rights conferred by the said sub-clauses either in the interests of the general public or 

for the protection of the interests of any Scheduled Tribe.  

  

 According to Art. 19(6) of the Constitution nothing in sub-clause (g) of the said 

clause shall affect the operation of any existing law in so far as it imposes, or prevent the 

State from making any law imposing, in the interests of the general public, reasonable 

restrictions on the exercise of the right conferred by the said sub-clause, and, in particular, 

nothing in the said sub-clause shall affect the operation of any existing law in so far as it 

relates to, or prevent the State from making any law relating to, -  

  

(i)  The professional or technical qualifications necessary for practicing any 

profession or carrying on any occupation, trade or business, or  

(ii)  The carrying on by the State, or by a corporation owned or controlled by the 

State, of any trade, business, industry or service, whether to the exclusion, 

complete or partial, of citizens or otherwise.  

  

Protection in respect of conviction for offences 

  

According to Art. 20 (1) of the Constitution no person shall be convicted of any offence 

except for violation of a law in force at the time of the commission of the act 

charged as an offence, nor be subjected to a penalty greater than that which might 

have been inflicted under the law in force at the time of the commission of the 

offence.  

  

According to Art. 20 (2) of the Constitution no person shall be prosecuted and punished for 

the same offence more than once.  
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This clause embodies the common law rule of nemo debet bis vexai, which means 

that no man should be put in peril twice for the name offence. If he is prosecuted again for 

the same offence for which he has already been prosecuted he can take complete defense 

of his former acquittal or conviction. 

 

 

Prohibition against self - incrimination: 

 

Clause 3 of Art. 20 provides that no person accused of any offence shall be compelled to be give 

testimony which may expose him to prosecution for crime. The cardinal principal of Criminal law is 

that an accused must be presumed to be innocent till the contrary is proved. It is the duty of 

prosecution to prove the offence. The accused need not make any admission or statement against 

his own free will. 

 

PROTECTION OF LIFE AND PERSONAL LIBERTY (Art.21) 

 

Art.21 of The Constitution says that no person shall be deprived of his "life" or "personal liberty" 

except according to the procedure established by law. 

 

A person can be deprived of his life and personal liberty if two conditions are satisfied: 

 

1. There must be a law and 

2. There must be a procedure established by that law.  

3. The procedure must be just, fair and reasonable. 

 

The right guaranteed under Art. 21 is available to 'citizens' as well as 'non citizens' 
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In A.K. Gopalan vs. State of Madras31, the Supreme Court took a narrow view and 

interpreted the words personal liberty restrictively.  The Court took the view that since the word ' 

liberty’ is qualified by the words ' personal’ which is a narrower concept it does not include all that is 

implied in the term liberty. So interpreted, it means nothing more than the liberty of the physical 

body - freedom from arrest and detention from false imprisonment or wrongful confinement.  

 But this restricted interpretation of the expression 'personal liberty' in Gopalans case has not 

been followed by the Supreme Court in its later decisions.    

 

InKharakSinch v. State of U.P.32,it was held that personal liberty was not only restricted to 

body but it included all the varieties of personal liberty of man other than those dealt with in Art. 

19(1). 

  

In ManekaGandi v. Union of India33, the Supreme Court has not only overruled Goplalan’s 

case but the widened the scope of the words personal liberty considerably. The Supreme Court 

observed that the Fundamental Rights guaranteed in Part III of the Constitution are calculated to 

protect the dignity of the individual and create conditions in which human beings can develop his 

person ability to the fullest extent. These fundamental rights impose negative obligation on the state 

(Legislature & Executive) not to encroach on individual liberty. 

The Fundamental Rights are limitations upon the legislative and executive power of 

the state. The fundamental rights are intended to protect the basic rights and liberties of the 

people against the encroachment of the Government. The declaration of fundamental rights in 

the Constitution serves as a reminder to the government in power that certain liberties assured 

to the people by the Constitution are to be respected and are inviolable. The object behind the 

inclusion of the chapter of fundamental rights in Indian Constitution is to establish ‘Rule of 

Law’ ie. , a Government of law and not of man. 

 

Article 21 A -Right to Education (86th Amendment) 

 

                                                             
31AIR 1950 SC 27. 
32AIR 1963 SC 1295. 
33AIR 1978 SC 597 
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According to article 21 A the State shall provide free and compulsory education to all 

children of the age of 6 to 14 years in such manner as the State may, by law determine. 

 

In Unnikrishnan v. State of A.P, the Supreme Court has held that right to education is a 

fundamental right under Article 21 of the Constitution.  

 

SAFEGARDS AGAINST ARBITRARY ARREST AND DETENTION (Art.22) 

Art.22 is supplementary to Art.21. It deals with two separate matters: 

1. Persons arrested under the ordinary law of Crimes: and  

2. Persons detained under the law of Preventive Detention. 

Clauses 1) and 2) of Art.22 guarantees four rights to persons who are arrested under 

ordinary law of crimes. 

They are: 

1. The right to be informed 'as soon as may be' of the ground of arrest34: 

2. The right to consult and to be represented by lawyer of his own choice. 

3. The right to be produced before a Magistrate within 24 hours35. 

InHussainara Khatoon v. Home Secretary, Bihar36, the Supreme Court has held that it is the 

constitutional right of every accused person who is unable to engage a lawyer and secure legal 

services on account of reasons such as poverty, indigence or incommunicado situation, to have free 

legal services provided to him by the state and the state is under constitutional duty to provide 

lawyer to such person if the needs of justice so requires. If free legal services are not provided, the 

trial itself may be vitiated as contravening Art.21. 

                                                             
34Article 22 (1) -No person who is arrested shall be detained in custody without being informed, as soon as may 
be, of the grounds for such arrest nor shall he be denied the right to consult, and to be defended by, a legal 

practitioner of his choice. 
35Article 22 (2) -Every person who is arrested and detained in custody shall be produced before the nearest 

magistrate within a period of twenty-four hours of such arrest excluding the time necessary for the journey from 

the place of arrest to the court of the magistrate and no such person shall be detained in custody beyond the said 

period without the authority of a magistrate. 
36A.I.R. 1979 SC 1877. 
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According to Article 22 (3) nothing in clauses (1) and (2) shall apply— (a) to any person who 

for the time being is an enemy alien; or (b) to any person who is arrested or detained under any law 

providing for preventive detention.  

According to Article 22 (4) no law providing for preventive detention shall authorise the 

detention of a person for a longer period than three months unless— (a) an Advisory Board 

consisting of persons who are, or have been, or are qualified to be appointed as, Judges of a High 

Court has reported before the expiration of the said period of three months that there is in its 

opinion sufficient cause for such detention: Provided that nothing in this sub-clause shall authorise 

the detention of any person beyond the maximum period prescribed by any law made by Parliament 

under sub-clause (b) of clause (7); or (b) such person is detained in accordance with the provisions of 

any law made by Parliament under sub-clauses (a) and (b) of clause (7).  

 

According to Article 22 (5) when any person is detained in pursuance of an order made 

under any law providing for preventive detention, the authority making the order shall, as soon as 

may be, communicate to such person the grounds on which the order has been made and shall 

afford him the earliest opportunity of making a representation against the order.  

According to Article 22 (6) nothing in clause (5) shall require the authority making any such order as 

is referred to in that clause to disclose facts which such authority considers to be against the public 

interest to disclose.  

According to Article 22 (7) Parliament may by law prescribe— (a) the circumstances under 

which, and the class or classes of cases in which, a person may be detained for a period longer than 

three months under any law providing for preventive detention without obtaining the opinion of an 

Advisory Board in accordance with the provisions of sub-clause (a) of clause (4); (b) the maximum 

period for which any person may in any class or classes of cases be detained under any law providing 

for preventive detention; and (c) the procedure to be followed by an Advisory Board in an inquiry 

under sub-clause (a) of clause (4).  

 

 

RIGHT AGAINST EXPLOITATION (Arts 23-24) 
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Art.23 prohibits traffic in human being and begar and other similar forms of forced labour. 

Traffic in human being means selling and buying men and women like goods and it also includes 

immoral traffic in women and children for immoral and other purposes.  

Though 'slavery' is not expressly mentioned in Art.23, it is included in the expression - traffic 

in human being. Begar and other forms of forced labour are prohibited by this Article.  'Begar' is a 

form of forced labour under which a person is compelled to work without receiving any 

remuneration.  

Art. 23 protects the individual not only against the State but also against citizens. Clause (2) 

or Art.23 contains an exception to the above general rule. Under this clause the state is empowered 

to impose compulsory service for public purpose. But in imposing such compulsory service the state 

cannot make any discrimination on ground only of religion, race, caste or class or any of them. For 

example, compulsory military service or social services can be imposed. 

Prohibition of Employment of children in factories etc. 

Art.24 of the Constitution prohibits employment of children below 14 years of age in 

factories and hazardous employment. 

Right to Freedom of Religion (Art.25-28) 

Secular state: The preamble of the Constitution declares the resolve of the people of India to secure 

to all its citizens liberty of thought faith and worship. Thus the concept of secularism is implicit in the 

preamble itself. Moreover, the 42nd Amendment Act, 1976 has inserted the word 'Secular' in the 

preamble. Secularism conveys the idea that in the matters of religion the state is neutral. The state 

can have no religion of its own. It should treat all religions equally.  

Freedom of Religion: 

Art 25(1) guarantees to every person freedom of conscience and the right to profess, practice and 

propagate religion. Like every other right it is also subject to restrictions in the interest of public 

order, morality and health. The two fold freedom guaranteed under Art. 25(1) is- 

i. Freedom of conscience and  

ii. Freedom to profess, practice and propagate religion. 

According to Article 25 (2) nothing in this article shall affect the operation of any existing law 

or prevent the State from making any law— (a) regulating or restricting any economic, financial, 

political or other secular activity which may be associated with religious practice; (b) providing for 
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social welfare and reform or the throwing open of Hindu religious institutions of a public character 

to all classes and sections of Hindus. 

According to Explanation I the wearing and carrying of kirpans shall be deemed to be 

included in the profession of the Sikh religion.  

According to Explanation II in sub-clause (b) of clause (2), the reference to Hindus shall be 

construed as including a reference to persons professing the Sikh, Jaina or Buddhist religion, and the 

reference to Hindu religious institutions shall be construed accordingly.  

Article 26 provides the treedom to manage religious affairs. Subject to public order, morality 

and health, every religious denomination or any section thereof shall have the right— (a) to establish 

and maintain institutions for religious and charitable purposes; (b) to manage its own affairs in 

matters of religion; (c) to own and acquire movable and immovable property; and (d) to administer 

such property in accordance with law.  

According to Article 27 no person shall be compelled to pay any taxes, the proceeds of which 

are specifically appropriated in payment of expenses for the promotion or maintenance of any 

particular religion or religious denomination.  

Religious instructions in state-aided institutions 

Art. 28 mentions four types of educational institutions.  

1. Institutions wholly maintained by the state. 

2. Institutions recognized by the state. 

3. Institutions that are receiving aid out of the state fund. 

4. Institutions that are administered by the state but are established under any trust or 

endowment. 

In the 1st category of institutions religious instruction is not possible. In the second and third 

categories, religions instruction is possible only with the consent of the individuals concerned. In the 

fourth category there is no such restriction. 

Cultutal and Educational Rights (Art 29-30) 

Art. 29(1) lays down that any section of the citizens residing in the territory of India or any 

part thereof having a distinct language script or culture of its own shall have the rights to conserve 

the same. 
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This right is, however, subject to clause (2) of Art. 29 according to which no citizen shall be 

denied admission into nay educational instituions maintained by the state or receiving  aid out of 

state funds on grounds only of religion, caste, language or any of them. 

Art. 30(1) lays down that all minorities whether based on religion or language shall have the 

right to establish and administer educational institutions of their choice. This right is further 

protected by Art.30(2) which states that the State shall not, in granting aid to educational 

institutions, discriminate against any educational institution on the ground that it is under the 

management of a minority, whether based on religion or language. 

Saving of laws providing for acquisition of estates, etc.( Article 31A ) 

According to 31A(1) notwithstanding anything contained in article 13, no law providing for— 

(a) the acquisition by the State of any estate or of any rights therein or the extinguishment or 

modification of any such rights, or (b) the taking over of the management of any property by the 

State for a limited period either in the public interest or in order to secure the proper management 

of the property, or (c) the amalgamation of two or more corporations either in the public interest or 

in order to secure the proper management of any of the corporations, or (d) the extinguishment or 

modification of any rights of managing agents, secretaries and treasurers, managing directors, 

directors or managers of corporations, or of any voting rights of shareholders thereof, or (e) the 

extinguishment or modification of any rights accruing by virtue of any agreement, lease or licence 

for the purpose of searching for, or winning, any mineral or mineral oil, or the premature 

termination or cancellation of any such agreement, lease or licence, shall be deemed to be void on 

the ground that it is inconsistent with, or takes away or abridges any of the rights conferred by 

article 14 or article 19:  

Provided that where such law is a law made by the Legislature of a State, the provisions of 

this article shall not apply thereto unless such law, having been reserved for the consideration of the 

President, has received his assent. 

Provided further that where any law makes any provision for the acquisition by the State of 

any estate and where any land comprised therein is held by a person under his personal cultivation, 

it shall not be lawful for the State to acquire any portion of such land as is within the ceiling limit 

applicable to him under any law for the time being in force or any building or structure standing 

thereon or appurtenant thereto, unless the law relating to the acquisition of such land, building or 

structure, provides for payment of compensation at a rate which shall not be less than the market 

value thereof.  
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According to 31B without prejudice to the generality of the provisions contained in article 

31A, none of the Acts and Regulations specified in the Ninth Schedule nor any of the provisions 

thereof shall be deemed to be void, or ever to have become void, on the ground that such Act, 

Regulation or provision is inconsistent with, or takes away or abridges any of the rights conferred by, 

any provisions of this Part, and notwithstanding any judgment, decree or order of any court or 

Tribunal to the contrary, each of the said Acts and Regulations shall, subject to the power of any 

competent Legislature to repeal or amend it, continue in force.  

According to 31C notwithstanding anything contained in article 13, no law giving effect to 

the policy of the State towards securing all or any of the principles laid down in Part IV shall be 

deemed to be void on the ground that it is inconsistent with, or takes away or abridges any of the 

rights conferred by article 14 or article 19; 2 and no law containing a declaration that it is for giving 

effect to such policy shall be called in question in any court on the ground that it does not give effect 

to such policy. 

Provided that where such law is made by the Legislature of a State, the provisions of this 

article shall not apply thereto unless such law, having been reserved for the consideration of the 

President, has received his assent.  

 

According to 32 (3) without prejudice to the powers conferred on the Supreme Court by 

clauses (1) and (2), Parliament may by law empower any other court to exercise within the local 

limits of its jurisdiction all or any of the powers exercisable by the Supreme Court under clause (2).  

According to 32(4) the right guaranteed by this article shall not be suspended except as 

otherwise provided for by this Constitution. 

Right to Constitutional Remedies (Art.32)                   

 Art. 32 is in the nature of an effective machinery for the enforcement of the fundamental 

rights without which the fundamental rights are meaningless. Art. 32 is itself a fundamental right. 

Art 32 (1) guarantees the right to move the Supreme Court by appropriate writ proceedings for the 

enforcement of the fundamental rights conferred by part III of the Constitution.  

Clause (2) of Art. 32 authorises the SC to issue  appropriate order or direction or writs in the 

nature of habeas corpus, mandamus, prohibition, quo-warranto and certiorari for enforcement of 

any the rights conferred by part III of the Constitution.  
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Art. 32 Art. 226 

 Under Art.226 High Courts also issue writs in nature of habeas corpus etc. The right 

guaranteed under Art. 32 can be exercised for the enforcement of fundamental rights only.  But the 

rights guaranteed under Art. 226 can be exercised not only for the enforcement of fundamental 

rights but also for any other legal rights.  Thus the power of High Courts under Art. 226 is wider than 

the power of the S.C. under Art.32. An order under Art. 32  supersedes the orders of the High Court’s 

previous passed.  There is no need to resort to Art. 226 before approaching the S.C. under Art. 32. 

Res Judicate:-   If a question has been once decided by the S.C the same question cannot be 

reopened under Art. 226 

Different Writs 

The Supreme Court and High Courts can issue the following writs for the enforcement of 

fundamental rights. 

(1)Prohibitio 

 A writ of prohibition is issued to prevent an inferior court or tribunal from excercing its 

jurisdiction or acting contrary to the rules of natural justice. It is issued by the Supreme Court or High 

Court to keep the inferior courts within the limits of their jurisdiction. It is issued to judicial and quasi 

judicial bodies for preventing them from exercising jurisdiction which is not vested in them or to 

prevent them from abusing the jurisdiction. 

(2)Certiorary 

 A writ of Certiorary is issued by the Supreme Court or High Court to quash or nullify an order 

made without jurisdiction or in violation of the rules of natural justice by an inferior court or body 

exercising judicial or quasi-judicial function. 

(3)Habeas Corpus 

 Habeas Corpus literally means ‘produce the body’. The writ of habeas corpus is issued when 

a person is detained by another illegally or without any lawful justification. It is issued to release the 

detained person from illegal detention. 

Who can apply? 
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 An application for a writ of habeas corpus can be made by the person who is illegally 

detained. If he is not in a position to the file the petition any person who is interested in his welfare 

can file an application for and on behalf of the person under illegal detention. Thus a relative or a 

friend of the detenue can file an application for a writ of habeas corpus. 

(4)Mandamus 

 The writ of mandamus is an order of the court commanding a person or a public authority to 

do or to refrain from doing something in the nature of a public duty or a statutory duty. If a public 

authority that has to perform a public duty fails to do its duty and which has violated a person’s 

fundamental right the court will issue the writ of mandamus to that authority and command the 

authority to perform his function. 

(5) Quo Warranto 

 The words quo warranto means “what is your authority?”. This writ is issued to a person 

who holds a public office to show the court under what authority he holds the office. When an 

application for a writ of quo warranto challenging the authority of a person holding a public office is 

filed, the court will issue a show cause notice to the person holding the public office.  The holder of 

office can show the authority under which he holds the office. If the enquiry leads to the finding that 

the holder of office has no valid authority to hold it, the court may pass an order preventing the 

holder from continuing in office and may also declare the office vacant. 

Power of Parliament to modify the rights conferred by this Part in their application to Forces, etc. 

According to Article 33 Parliament may, by law, determine to what extent any of the rights 

conferred by this Part shall, in their application to,— (a) the members of the Armed Forces; or (b) 

the members of the Forces charged with the maintenance of public order; or (c) persons employed 

in any bureau or other organisation established by the State for purposes of intelligence or counter 

intelligence; or (d) person employed in, or in connection with, the telecommunication systems set up 

for the purposes of any Force, bureau or organisation referred to in clauses (a) to (c), be restricted or 

abrogated so as to ensure the proper discharge of their duties and the maintenance of discipline 

among them.  

Restriction on rights conferred by this Part while martial law is in force in any area 

According to Article 34 notwithstanding anything in the foregoing provisions of this Part, 

Parliament may by law indemnify any person in the service of the Union or of a State or any other 
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person in respect of any act done by him in connection with the maintenance or restoration of order 

in any area within the territory of India where martial law was in force or validate any sentence 

passed, punishment inflicted, forfeiture ordered or other act done under martial law in such area.  

Legislation to give effect to the provisions of this Part 

According to Article 35 notwithstanding anything in this Constitution,— (a) Parliament shall 

have, and the Legislature of a State shall not have, power to make laws— (i) with respect to any of 

the matters which under clause (3) of article 16, clause (3) of article 32, article 33 and article 34 may 

be provided for by law made by Parliament; and (ii) for prescribing punishment for those acts which 

are declared to be offences under this Part, and Parliament shall, as soon as may be after the 

commencement of this Constitution, make laws for prescribing punishment for the acts referred to 

in sub-clause (ii); (b) any law in force immediately before the commencement of this Constitution in 

the territory of India with respect to any of the matters referred to in sub-clause (i) of clause (a) or 

providing for punishment for any act referred to in sub-clause (ii) of that clause shall, subject to the 

terms thereof and to any adaptations and modifications that may be made therein under article 372, 

continue in force until altered or repealed or amended by Parliament.  

Explanation.—In this article, the expression ―law in force has the same meaning as in article 

372. 

 


